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OFFICERS, 1914. 



President. 
MOORFIELD STOREY. 

Vice- Presidents. 
WILLIAM H. BROOKS. WILLIAM H. NILES. 

JAMES E. COTTER. HERBERT PARKER. 

SAMUEL K. HAMILTON. JOSEPH B. WARNER. 

Secretary. 
JAMES A. LOWELL. 

Treasurer. 
CHARLES E. WARE. 



Eosecutive 

John C. Hammond. 
Chakles Neal Barney. 
William A. Burns. 
James B. Carroll. 
William A. Davenport. 
Frank F. Dresser. 
David A. Ellis. 
Frederick B. Greenhalge, 
Frederick S. Hall. 
Robert O. Harris. 
Robert Homans. 



Committee. 

Gardner K. Hudson. 
Henry F. Hurlburt. 
James F. Jackson. 
Melvin M. Johnson. 
Thomas J. Kenny. 
John W. Mason. 
Oliver Prescott. 
George S. Taft. 
Ezra R. Thayer. 
John J. Winn. 
Sidney R. Wrightington. 
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COMMITTEES OF THE MASSACHUSETTS BAR 
ASSOCIATION FOR THE YEAR 1914. 



Committee oil Memfibership. 

Robert Homans, Chairman ' Boston. 

Charles N. Barney Lynn. 

Hon. Calvin Coolidge Northampton. 

Charles K. Darling Concord. 

J. B. Ferber Boston. 

Fred T. Field Boston. 

Hon. Frederic A. Fisher Lowell. 

Frank M. Forbdsh, Secretary .... Newton. 

William C. Mellish Worcester. 

Hon. Henry C. Mulligan Natick. 

William C. Parker New Bedford. 

Committee on Legislation. 

David A. Ellis, Chairman Boston. 

Elisha H. Brewster • . Springfield. 

Charles M. Davenport Boston. 

George T. Dewey Worcester. 

George A. Flynn Boston. 

Frank W. Grinnell, Secretary .... Boston. 

John E. Hannigan Cambridge. 

Albert S. Howard Lowell. 

Hon. C. C. King Brockton. 

Arthur Lord Flv mouth. 

Hon. Henry T. Lummus Lynn. 

Amos T. Saunders Clinton. 

David F. Slade Fall River. 

Jbremiah Smith, Jr Cambridge. 

William G. Thompson Newton. 

Committee on Legal Education. 

HoLLis R. Bailey, Chairman .... Cambridge. 

Arthur M. Alger Taunton. 

Samuel C. Bennett Weston. 

Ezra R. Thayer Cambridge. 

Hon. William C. Wait Medford. 
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Committee on. Judicial Appointments, 

Robert P. Clapp, Chairman .... Lexington. 

James E. Cotter Boston. 

Walter Coulson Lawrence. 

James P. Doran New Bedford. 

Frederick L. Greene . • Greenfield 

William G. McKechnie Springfield. 

Ralph A. Stewart Brookline. 

Ernest H. Vaughan Worcester. 

Henry Wheeler Boston. 

Committee on Grievances. 

L. Elmer Wood, Chairman Fall River. 

Clifford S. Anderson Worcester. 

Elias B. Bishop, Secretary Newton. 

George R. Blinn Bedford. 

H. Ashley Bo wen Lynn. 

Robert G. Dodge Newburyport. 

James L. Doherty Springfield. 

William H. Dunbar Cambridge. 

Franklin T. Hammond Cambridge. 

James E. McConnell Boston. 

Richard W. Nutter Brockton. 

Stanley E. Qua Lowell. 

Charles E. Shattuck Winchester. 

William B. Sullivan Danvers. 

Joseph Wiggin Maiden. 
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[In 1911 the Massachusetts Bar Association, which bad been 
organized as a voluntar}' association, was incorporated.] 

CHARTER. 



SEj^e CommontDealtfj of iW[a00ac})U0ett0. 

^e it fino\oan that whereas Alfred Hembnyvait, Charles E. Ware, 
Robert Homans, William H. Niles, Robert A, Knight, William H. 
Dunbar, Hollis R. Bailey, Leb M. Friedman, Frederick N. Wier, 
Paul R. Blackmur, T. Hovey Gag^ Henry H. Baker, Robert G. 
Dodge, James R. Dunbar, James H. Vahey, Patrick M. Keating, James 
M. Swift, Joseph B. Warner, James E. Cotter, Samuel K. Hamilton, 
Herbert Parker, Aldkn P. White, John C. Hammond, William H. 
Brooks, Charles E. Hibbard, Richard W. Irwin and Frederick L. 
Greene have associated themselves with the intention of forming a corpora- 
tion under the name of the 

MASSACHUSETTS BAR ASSOCIATION, 

for the purpose of cultivating the science of jurisprudence, of promoting 
reform in the law, of facilitating the administration of justice, of furthering 
uniformity of legislation throughout the Union, of upholding the honor of 
the profession of law, and encouraging cordial intercourse among the 
members of the Massachusetts Bar ; and have complied with the provisions 
of the statutes of this Commonw^ealth in such csise made and provided, as 
appears from the certificate of the President, Treasurer, Clerk or Secretary, 
and Executive Committee of said corporation, duly approved by the Com- 
missioner of Corporations and recorded in this office : 

I^OVO, ^tjetlefore, I, Albert p. Lang^ry, Secretary of the Commonwealth 
of Massachusetts, 5Bo C^ereb? Certify that said Alfred Hemenway, Charles 
E. Ware, Robert Homans, William H. Niles, Robert A. Knight, 
William H. Dunbar, Hollis R. Bailey, Lee M. Friedman, Frederick N. 
. WiER, Paul R. Blackmur, T. Hovey Gage, Henry H. Baker, Robert G. 
Dodge, James R. Dunbar, James H. Vahey, Patrick M. Keating, James 
M. Swift, Joseph B. Warner, James E. Cotter, Samuel K. Hamilton, 
Herbert Parker, Alden P. White, John C. Hammond, William H. 
Brooks, Charles E. Hibbard, Richard W. Irwin and Frederick L. 
Greene, tlieir associates and successors, are legally organized and estab- 
lished as, and are hereby made, an existing corporation under the name of the 

MASSACHUSETTS BAR ASSOCIATION, 

with the powers, rights and privileges, and subject to the limitations, duties 
and restrictions, which by law appertain thereto. 

tBnnt0 my official signature hereunto subscribed, and 
/^ ^ the Great Seal of the Commonwealth of Massachusetts 

I ^pn\ I hereunto affixed, this twenty- first day of June in the 

year of our Lord one thousand nine hundred and eleven. 
ALBERT P. LANGTRY, 

Secret at y of the Commonwealth. 
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BY-LAWS. 



I. — Membership. 

The present members of the Association are hereby made and 
declared to be members of the Association as a corporate body, 
and shall be enrolled as such by the Secretary. 

Sach membership shall continue until death, expulsion for non- 
payment of dues or otherwise, or resignation in writing signed by 
the member and sent to the Secretary or Treasurer. 

Any member of the legal profession in good standing, practis- 
ing in the Commonwealth of Massachusetts, who shall have been 
at the Bar of this State at least five years, may become a member 
by vote of the Association (or of the Executive Committee), 
upon recommendation of the Committee on Membership, and upon 
paying the annual dues of the current year within the period 
limited herein. 

The Judges of the United States Courts residing in this State, 
the Justices of the Supreme Judicial Court, the .Justices of the 
Superior Court and the Judges of the Land Court shall, during 
their respective terms of office, be honorary members of this 
Association, and exempt from dues. 

Other honorary members may be elected by the Association. 

Candidates for membership must be proposed in writing by 
two members of the Association. Nominations shall be sent to 
the Secretary, and by him referred to the Committee on Member- 
ship. This Committee shall report to the Executive Committee 
or to the Association the names of all candidates recommended 
for membership. Five negative votes in the Executive Com- 
mittee, or fifteen negative votes in the Association, shall suffice to 
defeat an election. 

II. — Officers, 

The officers of the Association shall be a President, three or 
more Vice-Presidents, a Secretary, a Treasurer, and an Executive 
Committee, which shall consist of the President, the last ex-Presi- 

(7) 
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8 MASSACHUSETTS BAR ASSOCIATION. 

dent, the Secretary, and the Treasurer, all of whom shall be 
ex officio members, together with twenty-one other members to be 
chosen by the Association. 

No member shall be eligible for the office of President for more 
than one year in succession. No member shall be eligible for 
election to the Executive Committee, or appointment to any other 
standing Committee, for more than three years in succession. 
The President shall be chairman of the Executive Committee. 
There shall be upon the Executive Committee one member at least 
representing each county. 

There shall be the following standing committees appointed 
annually by the President : 

Committee on Membership. 

Committee on Legislation. 

Committee on Legal Education. 

Committee on Judicial Appointments. 

Committee on Grievances. 

Committee on Nominations. 

Special committees may be appointed by the President on vote 
of the Executive Committee. 

HI. — President. 

The President, or, in his absence, one of the Vice-Presidents, 
shall preside at all meetings of the Association. He shall 
appoint all standing committees except the Executive Committee 
within thirty days after the Annual Meeting and shall fill all 
vacancies. 

IV. — Executive Committee. 

This Committee shall manage the affairs of the Association, 
subject to the provisions of the Constitution and By-Laws, and 
shall have all the powers of. directors. 

V. — Treasurer. 

The Treasurer shall collect and, by order of the Executive 
Committee, disburse the moneys of the Association, and shall 
keep proper books of account, make reports at the Annual 
Meeting of the Association, or from time to time to the Executive 
Committee, if so required, and discharge such other duties as 
shall be required of him by the Association or the Executive 
Committee. 

He shall, at the expense of the Association, give a surety 
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company bond for the proper performance of his duties in such 
sum and in such form as shall be required by the Executive 
Committee. 

The Treasurer's report shall be audited annually, before its 
presentation to the Association, by two members of the Executive 
Committee, appointed by the President. 

VI. — Secretary. 

The Secretary shall keep a record of the proceedings of the 
Association, and notify oflScers and members of committees of 
their election or appointment ; shall issue notices of all meetings, 
and keep the seal of the Association, and discharge such other 
duties as shall be required of him by the Association, or by the 
Executive Committee. The Secretary shall have all the powers of 
a Clerk. 

VII. — Committee on Membership. 

The Committee shall consist of eleven members. They shall 
consider and pass upon all nominations for membership and shall 
report thereon to the Executive Committee or to the Association. 

VIII. — Committee on Legislation. 

The Committee shall consist of fifteen members. It shall be 
the duty t)f this Committee to consider and report to the Associa- 
tion, or to the Executive Committee, such amendments of the law 
as in its opinion should be adopted ; also to scrutinize proposed 
changes of the law, and, when necessary, report upon the same ; 
also to observe the practical working of the judicial system of the 
State, and recommend, by written or printed report, from time to 
time, any changes therein which observation or experience may 
suggest, and, when authorized by the Association or the Executive 
Committee, appear before the Legislature or its committees in 
behalf of the Association, to introduce, advocate, or oppose 
proposed legislation. 

This Committee shall also consider all matters pertaining to 
uniformity of legislation and shall co-operate with the Commis- 
sioners on Uniform Legislation and others to procure the enact- 
ment of uniform legislation throughout the United States. 

They shall make a report at the Annual Meeting of the 
Association on all matters of importance pertaining to legislation 
and law reform. 
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10 MASSACHUSETTS BAR ASSOCIATION. 

IX. — Commitlee on Legal Education. 

The Committee shall consist of five members. It shall be the 
duty of this Committee to consider and report matters pertaining 
to legal education and admission to the Bar, so that a high stand- 
ard of legal attainment and character in the profession may be 
encouraged. 

X. — Committee on Judicial Appointments* 

The Committee shall consist of nine members. It shall be the 
duty of this Committee to further in all proper ways the appoint- 
ment of suitable men to judicial office, to the end that the office of 
Judge may be rendered one of dignity and respect, with proper 
emolument, and that lawyers of high character, sound learning, 
wide experience, and judicial temperament may be placed upon 
the Bench. 

XI. — Committee on Grievances. 

The Committee shall consist of fifteen members. This Com- 
mittee may receive and hear all complaints preferred against any 
member of the Bar for misconduct in his profession, provided the 
same be in writing, plainly and specifically stating the matter 
complained of, and subscribed by the complainant, and may in its 
discretion investigate misconduct in his profession of a member of 
the Bar of which no formal complaint has been made ; and with 
the approval of the Executive Committee it shall take such action 
Ihereon in the name of the Association as may be deemed proper. 

It shall have like power in the matter of expelling any member 
of the Association. 

XII. — Committee on Nominations. 

The Committee shall consist of nine members. The Committee 
shall meet not less than thirty days before the Annual Meeting, 
and shall nominate at the Annual Meeting a President, Vice- 
Presidents, Secretary, Treasurer, and Executive Committee. 
They shall notify the Secretary of such nominations, so that the 
notice of the Annual Meeting may contain a list of such nomina- 
tions. 

Other nominations .in writing may in like manner be made for 
any of such offices by not less than nine members of the 
Association. 
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XIII. — Meetings. 

The ADnual Meeting of the Association shall be held in the 
month of September or October at such time and place as the 
Executive Committee shall determine. 

Special meetings may be called at any time by the President or 
Executive Committee of their own motion ; and shall be called by 
the Secretary upon the request of fifty members, in writing, 
specifying the purpose thereof. At such special meeting no busi- 
ness shall be transacted except such as shall be specified in the 
notice thereof. 

The Executive Committee and the Committee on Legislation 
shall meet in joint session not less than two weekH before such 
Annual Meeting, and shall prescribe such subjects for considera- 
tion at the Annual Meeting as said committees siiall deem 
advisable. Due notice of the time and place of the Annual 
Meeting shall be given to each member of the Association by a 
notice which shall specify the matters to be brought before the 
Annual Meeting, as ordered by said committees. The actual 
expenses of said Executive Committee and said Committee on 
Legislation, when certified by the chairmen of said committees, 
respectively, shall be paid by the Association. 

Nothing herein contained shall prevent the consideration at the 
Annual Meeting of any other business that may be regularly 
brought before it. 

Each county, city, or local Bar Association of this State may 
annually appoint delegates, not exceeding three in number, to 
attend the meeting of this Association, Such delegates, if not 
regular members of this Association, shall be entitled to all the 
privileges of membership at and during the said meeting, except 
that of voting. 

XIV. — Quorum. 

At any meeting of the Association those present shall constitute 
a quorum. At a meeting of the Executive Committee or any 
standing committee whose membership exceeds ten, one-third shall 
constitute a quorum. Three members shall constitute a quorum 
of any committee whose membership is ten or less. 

Each member shall pay five dollars to the Treasurer as annual 
dues and the same shall be payable on the first of January in each 
year. 
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12 MASSACHUSETTS BAR ASSOCIATION. 

Any member in arrears for more than one year shall be dropped 
from the roll of membership, bat apon payment of arrears, and 
upon written application, may be reinstated by the Committee on 
Membership. 

XVI. — Elections. 

At each Annual Meeting there shall be elected the officers of 
the Association, who shall hold their offices from the close of one 
Annual Meeting until the close of the succeeding Annual Meeting, 
or until their successors are elected. 

In case of a vacancy in any office it shall be filled by appoint- 
ment by the Executive Committee. 

XVII. — Amendment of By-Laws. 

These By-Laws may be altered or amended by a vote of two- 
thirds of the members present at any Annual Meeting, or special 
meeting called for the purpose, but no such change shall be made 
at any meeting at which less than thirty members are present. 
Notice of any proposed change shall be contained in the call of 
the meeting. 
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OFFICERS, 1913. 



President. 
JOHN C. HAMMOND. 

Vice-Presidents. 
WILLIAM H. BROOKS. WILLIAM H. NILES. 

JAMES E. COTTER. HERBERT PARKER. 

SAMUEL K. HAMILTON. JOSEPH B. WARNER. 

Secretary. 
JAMES A. LOWELL. 

Treasurer. 
CHARLES E. WARE. 



Executive 
HoLLis R. Bailey. 
Henry H. Baker. 
Charles Neal Barney. 
Paul R. Blacemur. 
Charles E. Burke. 
James B. Carroll. 
Charles W. Clifford. 
William A. Davenport. 
David A. Ellis. 
Lee M. Friedman. 
Robert O. Harris. 



Committee. 

Gardner K. Hudson. 
Henry F. Hurlburt. 
James F. Jackson. 
Melvin M. Johnson. 
Thomas J. Kenny. 
Charles S. Lilley. 
John W. Mason. 
Oliver Prescott. 
George S. Taft. 
Ezra R. Thayer. 
John J. Winn. 
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NOTICE OF ANNUAL MEETING. 



Tu the Members of the Massachusetts Bar Association : 

The auuaal meeting of the Massachusetts Bar Association will 
be held in Boston on Monday and Tuesday, December 22 and 23, 
1913. 

The Association will first meet at Huntington Hall, No. 491 
Boylstou Street, at 3.30 p.m. on Monday, December 22. At that 
time the Committee having charge of the painting of a portrait of 
Mr. Justice Oliver Wendell Holmes will present the portrait to the 
Association. Hon. Moorfield Storey will receive the picture on 
behalf of the Association. Addresses will also be made by 
Edward W. Hutchins, Esq., President of the Social Law Library, 
to whom the portrait will be given by the Association, Hon. 
George W. Wickersham, former Attorney-General of the United 
States, and Hon. Arthur P. Rugg, Chief Justice of the Supreme 
Judicial Court. 

At 7.30 P.M. Monday, December 22, the annual dinner will take 
place at the Copley Plaza Hotel. Tickets for the dinner may be 
obtained from the Secretary by application before Saturday, 
December 20, at 12m., at his office 38 Equitable Building, Boston. 
There will be no charge for members of the Association. A 
limited number of guests may be invited by members of the Asso- 
ciation and tickets for such guests may be obtained from the Sec- 
retary upon p.iyment of $ ) for each ticket. Evening dress at the 
dinner will be optional. The after-dinner speakers will be the 
Hon. George W. Wickersham. the Hon. David L Walsh, Gov- 
ernor-Elect, the Hon. John D. Long, and the Hon. Ezra R. 
Thayer, Dean of the Harvard Law School. 

At 10 A.M. on Tuesday, December 23, the Association will meet 

(16) 



Digitized by 



Google 



16 MASSACHUSETTS BAR ASSOCIATION, 

at the State Hoase, Boston, in Room 240, to listen to the annual 
address of the President, to elect officers for the ensuing year, 
and then to proceed with the reports of the standing committees 
and such other regular business as may properly come before the 
meeting. At the conclusion of the regular business the Associa- 
tion will consider the special subject prescribed for consideration 
at the annual meeting by the Executive Committee and the Com- 
mittee on Legislation under the provisions of Article XIII. of the 
By-Laws. 

The subjects for discussion all relate to the Supreme Judicial 
Court. They are as follows : 

1 . Shall a bill be introduced by this Association to provide 

that all sittings of the full bench shall be in Boston at 
such times as the Court shall fix by rule from time to 
time? 

2. Shall the jury sittings of the Supreme Court be discon- 

tinued? 

3. Shall equity sittings of single justices be confined to 

Boston, or to Boston, Worcester and Springfield? 

4. Shall the equity and other original jurisdiction of the 

Supreme Court, except as to writs incident to supervi- 
sion and control of lower courts, be transferred to the 
Superior Court? 

5. Shall the Association recommend that quartera be pro- 

vided for the Supreme Court in the enlarged State 
House? 

These questions are discussed in part one of the report of the 
Committee on Legislation which has been sent to each member 
under separate cover. 

The Committee on Nominations has made the following nomina- 
tions for officers : 
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For President : 

MOORFIELD StOKEY. 

For Vice-Presidents : 
William H. Brooks. William H. Niles. 

James E. Cotter. Herbert Parker. 

Samuel K. Hamilton. Joseph B. Warner. 

For Secretary : 
James A. Lowell. 

For Treasurer: 
Charles E. Ware. 

For Executive Committee : 
Charles Neal Barney. Gardner K. Hudson. 

William A. Burns. Henry F. Hurlburt. 

James B. Carroll. James F. Jackson. 

William A. Davenport. Melvin M. Johnson. 

Frank F. Dresser. Thomas J. Kenny. 

David A. Ellis. John W. Mason. 

Frederick B. Greenhalqe. Oliver Frescott. 

Frederick S. Hall. George S. Taft. 

Robert O. Harris. Ezra R. Thayer. 

Robert Homans. John J. Winn. 

Sidney R. Wrightington. 

Other nominations for any of the above offices may be made 
in writing by not less than nine members of the Association. 

Respect for Mr. Justice Holmes and interest in the important 
legislative questions, involved will, it is hoped, lead to large 
attendance at the unveiling on the afternoon of December 22 
and at the discussion on the morning of December 23. 

JAMES A. LOWELL, Secretary, 

38 Equitable Building, Boston, Mass. 
December 8, 1913. 
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FOURTH ANNUAL MEETING. 



Pursuant to the foregoing call, the Fourth Annual Meet- 
ing of the Massachusetts Bar Association and other exer- 
cises in connection therewith were held at Boston, Monday 
and Tuesday, December 22 and 23, 1913. 

PRESENTATION OF PORTRAIT OF MR. JUS- 
TICE OLIVER WENDELL HOLMES. 

The presentation of the portrait of Mr. Justice Oliver 
Wendell Holmes, late Chief Justice of the Supreme Judi- 
cial Court of Massachusetts and now a Justice of the 
Supreme Court of the' United States, painted for the 
Association by Mr. Wilton Lockwood, took place at Hunt- 
ington Hall, Massachusetts Institute of Technology, on 
Monday afternoon at half past three, with a large attend- 
ance of members of the Association and friends of Mr. 
Justice Holmes, with a representation of the Justices of 
the Supreme Judicial, Superior and other courts. 

The president of the Association, Hon. John C. Ham- 
mond, of Northampton, on calling the meeting to order, 
spoke as follows : 

Before I present to you the gentleman who will preside 
at the exercises of the day, I beg leave to give you as a 
foreword an incident which illustrates the spirit of this 
occasion. 

(19) 
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Two years ago it was my privilege and pleasure to visit 
Lexington, Ky. The party drove out to visit one of the 
notable stock farms there and we were shown the beautiful 
thoroughbred horses by Major Dangerfield. The moment 
he found we were Massachusetts people he said : " I take 
great pleasure in reading the poems of your citizen of long 
ago, Dr. Oliver Wendell Holmes. I take almost equal 
delight in the fact that when he visited Virginia in his 
'Search for the Captain,' about which he wrote a little book, 
my family, who were Southern sympathizers, were able to 
extend him courtesies and to accord him some help." He 
added after a moment's pause, " I am told that his son the 
Captain is now a Judge of the Supreme Court in Washing- 
ton. I wish I could meet him and tell him three things — 
how much I enjoy his father's poems, how much I enjoy 
the recollection of the fact that we were of some assistance 
to him, and how much I enjoy the fact that ' the Captain ' is 
now a Judge of the highest court in the United States." 

I think the incident illustrates our thought to-day. 

I have the pleasure to say that the Hon. Moorfield Storey 
will preside during the exercises of this hour. (Applause.) 



ADDRESS OF PRESENTATION. 

By Attorney-General James M. Swift, Chairman of the 
Portrait Committee. 

Mr. President and Members of the Massachusetts Bar 
Association : 
At the meeting of the Association in Springfield last year, 
when the portrait of former Chief Justice Knowlton was 
presented to the Association, I said that the portrait of our 
former Chief Justice Holmes would be transferred to it on 
a later, appropriate occasion. Although this portrait has 
been completed for some time, it seemed to your Conmiittee 
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in considering the matter with the Executive Committee 
that the most appropriate occasion for this presentation 
would be at this annual meeting. The presentation has, 
therefore, been delayed until the present time. 

The members of the Portrait Committee realized, in 
undertaking the responsibility imposed on. us of procuring 
a worthy and adequate likeness of our former Chief Justice, 
that our task was not a light one. While Mr. Knowlton 
practically settled the choice of the artist to paint his por- 
trait. Judge Holmes had no particular preference to express 
but desired that the Committee should itself decide upon 
the proper person to execute this commission. To demon- 
strate that this complimentary authority was not unworthily 
bestowed was a labor of some considerable difficulty for the 
Committee to accomplish. Many artists were consulted 
and their productions studied, and the opinions were 
obtained of divers persons whoso familiarity with such 
things made their advice of assistance in arriving at a 
proper decision. We finally selected Mr. Wilton Ijock- 
wood, of Boston, who was recommended to us as one of 
the very best portrait painters in the country, whose pro- 
ductions by their variety and importance and by the excel- 
lence of their execution apparently justified this reputation. 
We feel that the choice was a most fortunate one. Neces- 
sarily a painting by an artist of such high rank implies a 
high compensation, but it is due to Mr. Lock wood to say 
that he made liberal terms for this commission by contrib- 
uting a substantial portion of his regular charge for such a 
portrait as a donation that he was glad to make to such an 
important public function. Generous donations from many 
members of the Association have made it possible to com- 
plete the payment for this work. The financial report of 
the treasurer of your Committee will be given to the 
Association at the business session to-morrow. 

It is now ray agreeable duty only to transfer this portrait 
from the theoretical possession of the Portrait Committee 
to the Association itself. In so doing it may not be 
improper for me to say that the artist himself is satisfied 
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with this product of his brush, as he indicated to me in the 
foHowing passage of a letter : 

"I have seen the portrait at 19 Arlington Street, 
and it really looks very like the side I saw in Justice 
Holmes and which I tried to paint." 

He has indeed portrayed the individual characteristic 
keenness and geniality of the judge who could declare early 
in his judicial career that " general maxims are oftener an 
excuse for the want of accurate analysis than a help in 
determining the extent of a duty or the construction of a 
statute," and yet throughout his judicial opinions cast into 
high light the important consideration in a case by a general 
epigrammatic or sarcastic statement or illustration at once 
illuminating and decisive ; as when he declared in passing 
upon exceptions raising the point that an indictment should 
be quashed because it did not conclude, " against the peace 
of the Commonwealth and the statute in such case made 
and provided," — 

" The defendant was safe in assuming that the pro- 
ceeding was under the statute although he was not 
informed so in terms ;*' 

or again, as when in passing upon a question involving 
freight paid to a common carrier, he said : 

" At the time the defendant accepted the goods for 
carriage it had notice of the contents of the way-bill, 
from which perhaps a jury might have interred that a 
railroad agent versed in its abbreviations would have 
understood that there had been an attempt and an 
intention to prepay the freight ; " 

and when in discussing the rights of a licensee of land he 
observed : 

" The defendant was under no obligation to furnish 
short cuts from every street in the neighborhood," 



and in the same case made the familiar remark 

" No doubt a bare licensee 
landowner cannot shoot him ; " 



" No doubt a bare licensee has some rights. The 
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or again, when considering the rights of a person who sued 
a street railroad company for injury caused by falling over 
rails carelessly left in a street, he said : 

" It is suggested that he was not crossing at a regu- 
lar crossing. But his rights were not changed by a 
slight change in the pavement." 

We also remember the illuminating declaration in the dis- 
cussion of the movements of a street car in a public high- 
way, that " a street car is not a rapier." 

It also gives me pleasure to note that Judge Holmes is 
gratified at the happy eventuation of the numerous sittings 
to which he was obliged to submit, which he declared to me 
in a characteristic letter, stating : 

" Mr. Lockwood has so nearly finished the portrait 
that I feel warranted in writing about it as if he had 
put on the last touch. I think it a really remarkable 
success in every particular that one might consider — 
extraordinarily like me, outside and inside, harmonious 
in color, charming in the composition of the lines, and 
having a grace and distinction for which the painter is 
to be thanked. I am more than happy that you selected 
him and that I am to be preserved to memory by so 
noble a monument." 

The members of your Committee take pride also in being 
able to turn over to the Association a striking and worthy 
and notable likeness of a great personality and a great judge 
whose service and record as chief justice of our highest 
court resulted in a call to the Supreme Court of the United 
States, in which field the high reputation he acquired in our 
locality for wit, wisdom and judicial knowledge has become 
nation wide and international. 

Gentlemen, the work of your committee is finished and 
the portrait is yours. 

At the end of Attorney-General Swift's remarks the por- 
trait was unveiled, all present standing and greeting its 
appearance with prolonged applause. 
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ADDRESS OF ACCEPTANCE. 

By Hon. Moorfield Storey. 

Mr. Pi-esident and Brethren of the Massachusetts Bar 
Association : 

It is my pleasant duty on behalf of the Massachusetts 
Bar Association to receive this portrait, to thank the Com- 
mittee for all that they have done in regard to it, and to 
deliver it to the Social Law Library of Boston, which for 
the convenience of us all will hold the title to it hereafter, 
but I am advised that I am not to perform this duty in 
silence, and I shall therefore before I part with the portrait 
say a few words about the original. 

Some years ago in answering an invitation to the dinner 
of the Boston Bar Association Justice Holmes wrote : " I feel 
a little like Rip Van Winkle when I walk from Tremont 
Street up to Pemberton Square. Comparatively few recog- 
nize the elderly gentleman who once knew everybody." 

If it be so, it is not because of any change in him, for no 
man of his time has preserved so perfectly the face, the 
tigure and the carriage of his youth, as well as the rare 
charm of manner which we all knew so well. The streets 
of Boston are trodden by men who were boys eleven years 
ago when he left us to take his seat on the Supreme Bench 
in Washington. New men sit in the seats of those who 
were the mighty in our youth. The streets themselves have 
lost their old-time aspect, and new architects have laid low 
the buildings which were the pride ot our fathers. The 
crowds which throng the sidewalks grow denser every day^ 
but the faces are new, and in the old Puritan town of Bos- 
ton hardly one-tenth of its people come from the ancient 
stock of New England. Nay, we must even admit that we 
ourselves are changed in hue or form through addition or 
subtraction in essentials or ornamental attachments, and we 
cannot wonder that the whole atmosphere of the city is 
strange to one who has not watched the gradual alteration 
from day to day, nor complain if old friends do not recog- 
nize us. But there is no one whom the finger of time has 
touched more lightly than him whose counterfeit present- 
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ment now regards us. Such as he was when I met him first 
he is still. The lines are deeper, the face is stronger, the 
hair is gray, but nothing is gone of essential youth. He 
can never be a stranger to any man or woman who has 
once known him. 

The picture before us is the portrait of a man whose life 
has been singularly varied and always full. Soldier, stu- 
dent, author, law^yer, teacher, orator, and judge, he nar- 
rowly escaped being a poet also, as no one can doubt who has 
read his address at Keene, or the other occasional speeches 
which he has made, and has recognized his rare felicity of 
expression. Nihil quod tetigit non ornavit. He has met 
his fellow-men in war and in peace, in the forum and in the 
council chamber, in business and in society, at home and 
abroad, and has touched life at many angles and in many 
ways. He is so far from old that it would be inappropriate 
here to attempt that summing up of quality and achievement 
which we trust maybe postponed for years, and I propose 
to contribute to-day only a few reminiscences. 

Judge Holmes is my senior by a few years according to 
the almanac, but not otherwise, and he began his active life 
much earlier. When I was a boy at school he was sharing 
the fortunes of the 20th Massachusetts, and in the disastrous 
engagement of Ball's Bluif received his first wound — in 
the breast. When I had been a fortnight in Harvard Col- 
lege he was wounded for the second time at Antietam, 
and before my Freshman year was over he had been 
wounded for the third time at Fredericksburg. His father's 
story, *' My Hunt after the Captain," made some of his 
experiences fixmiliar to us all, and when we remember in 
how many battles he was exposed and how often he was 
wounded, we cannot help wondering that he returned with 
his essential vigor unimpaired. Like most of the real 
soldiers who won distinction in the Civil War, he has never 
been prone to talk of his services, or to ask any considera- 
tion for hiuiself on that account, but such an experience as 
his could not fail to make its indelible mark upon his 
character. Let me quote his own word?, for none can better 
express the lesson that he learned from the war : 
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'' The generation that carried on the war has been set 
apart by its experience. Through our great good for- 
tune, in our youth our hearts were touched with fire. It 
was given to us to learn at the outset that life is a profound 
and passionate thing. While we are permitted to scorn 
nothing but indiiference, and do not pretend to under- 
value the worldly rewards of ambition, we have seen with 
our own eyes, beyond and above the gold fields, the 
snowy heights of honor, and it is for us to bear the report 
to those who come after us. But, above all, we have 
learned that whether a man accepts from Fortune her 
spade and will look downward and dig, or from Aspira- 
tion her axe and cord and will scale the ice, the one 
and only success which it is his to command is to bring 
to his work a mighty heart." 

Fifty years after graduation his faith was unchanged, 
for he said at Commencement : 

" The stern experience of youth . . . left us 
feeling through life that pleasures do not make happi- 
ness and that the root of joy as of duty is to put out 
all one's powers to some great end ... to ham- 
mer out as compact and solid a piece of work as one 
can, to try to make it first rate, and to leave it 
unadvertised." 

The last three words convey a lesson which is sorely needed 
to-day in many quarters. 

In 1867 he was admitted to the Bar, but I first met him 
some years later when I was beginning the practice of the 
law and he was preparing the notes for his edition of Kent's 
Commentaries. His habitat then was the Law Library, but 
his enthusiasm for the law did not wholly overcome his 
social instincts and he was never too busy for a little con- 
versation, desultory perhaps and not strictly legal, but per- 
haps on that account not the less delightful. He was 
bubbling over with the joy of life, full of humor and a 
charming talker, whom I was always glad to divert from 
his work for my personal edification. 

In 1870 he became an editor ot the American Law 
Review, and I was employed by him and his associate 
editor, Mr. Sedgwick, to make the quarterly digest of Amer- 
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ican decisions. I learned then how one values his own 
work, and I could no longer wonder at the jealous care with 
which he regarded his notes to Kent while they were yet in 
manuscript, and the careful precautions which he took for 
their rescue in case of fire or any like disaster. He had in 
mind the calamity which befell Carlyle and which later over- 
took one of my own classmates when the manuscript of a 
work to which he had given the labor of years was burned 
by accident. His notes escaped such perils and have 
remained a monument to his industry, research and legal 
ability, but no one who was not familiar with their author can 
realize what labor was devoted to their preparation. 

When in 1873 with this work behind him and the wide 
reputation that it gave him, he entered the active practice 
of law as a partner in the firm of Shattuck, Holmes and 
Munroe, he surrendered the Law Review to Samuel Hoar 
and myself, but remained an occasional contributor of 
articles which have always seemed to me marvels of erudi- 
tion, and which I published without cavil and without under- 
sta-nding. It was 1 confess a source of satisfaction to me 
as a man, if not as an editor, when their author confessed 
to me that he found the last to be not only '' caviare to the 
general but caviare to the select few for whom it was writ- 
ten." Any one who would criticise my attitude will find 
the material for his criticism in the article itself. 

He remained at the Bar until 1882, diversifying his indus- 
try by his lectures on "The Common Law" delivered at the 
Lowell Institute. His senior, Mr. Shattuck, was an active 
trial lawyer and the lead in large cases was with him, while 
his juniors aided him in preparation of law and facts and 
occasionally in court. I never crossed swords with Holmes 
while he was at the Bar, and our closest professional asso- 
ciation is recorded in the report of a case where our seniors 
took the lead, and the reporter kindly put in parenthesis 
" (O. W. Holmes, Jr., and M. Storey with them)." May 
I say in passing that this experience is only an illustration 
of what we all know, that there are some of our associates 
in active practice whom we never encounter for years as 
opponents, while with others we are in constant conflict. 
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and again that we sometimes for several years constantly 
meet the same adversaries and then for a like period see 
them only socially. 

The junior of an active senior lives a little in the shadow, 
at least for a while, and Judge Holmes had not really shown 
his quality at the Bar when the Harvard Law School called 
him to the more congenial task of teaching the young lawyer 
how to learn and practise his profession. Here again his 
career was short, for within a year he was appointed to the 
Supreme Bench of Massachusetts, and in accordance with 
the understanding had when he went to the Law School 
he accepted the appointment. Since then he has lived in 
the comparative isolation of a judge, and we have seen him 
mainly in his robes. His years on the Bench are public 
property, and as I have no doubt you all agree with me 
that the supreme test of a judge is that he decides in our 
favor, there is probably among us a diversity of opinion as 
to how he has met that test. 

He has occupied a scat on the Bench for nearly a genera- 
tion, a longer term than falls to the lot of most judges. He 
has served at a period which might well be called revolu- 
tionary, for rules of law and conduct in which men acquiesced 
for generations have been attacked, and the rights of 
employee against employer, of the community against those 
corporations which are now emphatically public servants, of 
the state against the individual have been asserted fiercely. 
It has been a time when large fortunes have been made, 
when from the President to the walking delegate men have 
grown impatient of legal restraint and disposed to question 
the authority of the courts, when we all have been prompt 
to demand legislation which should control others and very 
loath to obey the laws which controlled ourselves. The 
interstate commerce laws, the anti-trust legislation, the 
legislation fixing the rates to be charged for public service, 
the questions raised by labor union activities have all pre- 
sented difficult and dangerous problems. In dealing with 
them Justice Holmes has borne himself serenely, with open 
mind, with true democratic feeling and broad human sym- 
pathy. No one has dreamt of suggesting that he has 
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reflected the opinion of any class, or has displayed sym- 
pathy with any so-called "interest." He has surprised 
indeed the more conservative among us by his leaning 
towards the side of the workman, and his tolerance of the 
latter's claims to. control his employer and his non-strik- 
ing companion. Courteous in the discharge of his duties, 
always open-minded, thoroughly devoted to his work, 
suggestive, helpful and tolerant in discussion, his temper 
and habit of mind have made his great learning most 
useful to his associates on the Bench, and he has been 
free from the obstinate tenacity of opinion which obscures 
counsel. He has brought to each new case an active inter- 
est and his work has never been perfunctory. He has been 
prompt in decision and quick in preparing his judgments, 
so that the law's delay has received no countenance from 
him. He has borne himself well in his great ofllces, he has 
been true to the best traditions of the Bench, and he has , 
taken a leading part in shaping the laws of state and nation 
during his whole service. 

Fortunate in his birth he has been fortunate also at every 
step in his life, his reputation has extended across the sea, 
since Oxford and Berlin as well as Yale and Harvard have 
each given him its highest honor, and with this general and 
most unusual recognition while he lives we may well hope 
that hereafter when his claims to fame are weighed with 
those of his distinguished father the verdict of posterity will 
not accord with the judgment of him who said : 

" Let me write the songs of a people and I care not 
who makes their laws." 

Mr. Hutchins, I now commit this portrait to the care of 
the Social Law Library, confident that it will be safe in 
your hands. 

ADDRESS OF ACCEPTANCE. 

By Edward W. Hutchins, Esq., President of the Social Law Library, 

It is a simple and a very pleasant duty which has been 

assigned to me. It is, on behalf of the proprietors of the 

Social Law Library, to accept the gift from the Massachu- 
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setts Bar Association of this portrait of Mr. Justice Holmes, 
with all that implies of proper care and custody, and above 
all else to see that it be placed where it will be seen by 
those who will be stirred by sight of it ta take pattern from 
him. Such a spur is needed to-day, even ;nore than it was 
twenty-five years ago, when Holmes in addressing the Har- 
vard Law School said : 

" How can the laborious study of a dry and technical 
system, the greedy watch for clients and practice of 
shopkeepers' arts, the mannerless conflicts over often 
sordid interests, make out a life?" 

Since he asked this question the watch for clients has 
become more greedy, the practice of shopkeepers' arts more 
common, and the law more like a trade than a profession. 

I hunted among such of Holmes' addresses as I could find 
to see what answer he had given to this question, and at 
last I found it. 

It was at a dinner of the Bar Association of the City of 
Boston, where members of the Bar met for fun and frolic, 
to laugh and be merry, that Holmes said a few words 
which showed what the law meant to him and why it was as 
noble a calling as any, if not the noblest of them all. 

He said : 

'' If we are to speak of the law as our mistress, we 
who are here know that she is a mistress only to be 
wooed with sustained and lonely passion, — only to be 
won by straining all the faculties by which man is 
likest to a god." 

" But when for the first time I was called to speak 
on such an occasion as this, the only thought that could 
come into my mind, the only, feeling that could fill my 
heart, the only words that could spring to my lips, 
were a hymn to her in whose name we are met here 
to-night, — to our mistress, the Law." 

At the request of the Justices of the Supreme Court, it 
has been decided to place the portrait on the walls of their 
court room. This is done, not only as a mark of respect 
and esteem for the man, but also that the members of the 
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Bar who see it may, in the words of Holmes, strain those 
faculties by which man is likest to a god, and that the 
thoughts that come to their minds, and the feelings that fill 
their hearts, and the words that spring to their lips, may be 
aJhymn to their mistress, the Law. 

Mr. Storey : It is easy and natural for us to find testi- 
mony to the esteem in which Mr. Justice Holmes is held 
here in this state and among his own friends who have been 
brought up with him and have known him from the begin- 
ning until now. But he left us and entered a much wider 
field, and we are glad to have testimony from those who 
have known him away from Massachusetts and in his present 
position on the Supreme Court of the United States. I am 
very glad to say that as a representative of those witnesses 
we are fortunate in having with us the late Attorney-General 
of the United States, Mr. Wickersham, whom I now have 
the great pleasure of presenting to you. (Applause.) 

ADDRESS OF HON. GEORGE W. WICKERSHAM, 

Former Attorney- General of the United States. 

Rudyard Kipling has described the paradise of painters 
as the place where no one shall work for money and no one 
shall work for fame, and where each, for the joy of the 
working, shall paint the things as he sees them, for the God 
of things as they are. 

Mr. Justice Holmes in two of his published addresses has 
given expression to a very similar ideal of life for the lawyer 
and the judge. The best service a man can render to his 
country, he says, is " to see so far as one may, and to feel the 
great forces that are behind every detail . . . to hammer 
out as compact and solid a piece of work as one can, to make 
it first rate and to leave it unadvertised." On another occa- 
sion he said that because in the large majority of cases we 
are all compelled to take on faith and at second-hand most 
of the rules on which we base our actions and thought, it 
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does not follow that each of us may not try to set some 
corner of his world in the order of reason ; and elsewhere 
he has described his work as a judge, as trying with all his 
soul to solve the problems submitted to him according to the 
rules by which he is bound. 

Through all of his published work as teacher, author and 
judge, one feels the influence of this eflfort to get to the 
bottom of the matters dealt with ; to understand and to 
apply the rules of decision intelligently and with discrimi- 
nation, and to state the reasons for his conclusions simply, 
tersely and with lucidity. 

His early eflforts in this quest after the reasons for gener- 
ally accepted rules of law, gave us one of the most illumi- 
nating and philosophical works ever written on the common 
law. One of the very best lawyers of my acquaintance said 
to me a few weeks ago, "That book made me a lawyer. 
Until I read it I had never understood the principles of the 
common law." Many others, I am confident, have had the 
same experience. 

I have heard it said by graduates of the Harvard Law 
School that the motto of the University is " Veritas," but 
the motto of the Law School is "Why." One feels this 
insistent why back of all of Justice Holmes' work. A man 
who is an earnest seeker after truth cannot be dogmatic. 
To dogmatize is necessarily to generalize, and, as Justice 
Holmes says in one of his opinions, " To generalize is to 
omit." And so a marked characteristic of his work is a 
lack of dogmatism. "Certainty," he once said, "generally 
is illusion, and repose is not the destiny of man." Dogmatic 
assertion of final authority is characteristic of many judicial 
utterances. It is perhaps less so to-day than formerly. 
But it is not to be found in those of Justice Holmes. Nor is 
he ever guilty of the habit which his witty father ascribed 
to the Katydid of saying "an undisputed thing in such a 
solemn way." On the contrary a vein of subtle humor, 
sometimes of irony, runs through his judicial writings and 
makes many of his opinions among the most delightfully read- 
able to be found in the books. I do not mean that they are 
entertaining in a popular sense. Judicial opinions seldom 
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are written for the litigants or for general public consump- 
tion. In the nature of things they cannot be. But Justice 
Holmes's opinions are characterized by a lightness of touch, 
a masterly way of applying old principles to new conditions ; 
keen irony in dissenting from what he regards as unwar- 
ranted bending of principles to expediency ; and philosophi- 
cal illumination in elucidating intricate problems. Read, 
for example, his opinion in the case of Bleistein against the 
Donaldson Lithographing Co. in 188 United States, where 
it was decided that chromolithograi)hs of actual groups of 
persons and things, designed to be used as advertisements 
for a circus, came within the protection of the copyright 
law ; that while it was open to any one to copy the original 
objects which were copied in the picture, they might not 
copy the copy. " For," said Justice Holmes, " the copy is 
the personal reaction of the individual upon nature. Per- 
sonality always contains something unique. It expresses 
its singularity even in handwriting, and a very modest 
grade of art has in it something irreducible, which is one 
man's alone. That something he may copyright, unless 
there is a restriction in the words of the act." 

A most interesting discussion of the law of copyright is 
to be found in the case of White-Smith Music Co. v. Apollo 
Co. in 209th United States, where the Court decided that 
under the statute, as it then was, a perforated music roll for 
use on a pianola could not be protected by copyright. In 
XI brief concurring opinion, Justice Holmes, while yielding 
to the authorities referred to in the main opinion of the 
Court, conclusively demonstrated the unsoundness of the 
principles which restricted the operation of the statute, and 
in the following year Congress enacted a new Copyright 
Law which expressly extended its protection to that species 
of property. 

A singularly clear, succinct description of a complicated 
course of business was written by Justice Holmes in his 
opinion in the case of the Board of Trade against Christie 
Grain and Stock Co. in the 198th United States reports, 
which upheld the right of the Chicago Board of Trade 
to restrict the use of quotations of prices offered and 
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accepted at the board to those whom it authorized to receive 
them, even though some of the quotations related to trans- 
actions for the pretended buying of grain without any inten- 
tion of actually receiving, delivering or paying for the 
same. The Justice pointed out that in a great modern 
market *' contracts are not confined to sales for immediate 
delivery. People will endeavor to forecast the future and 
to make agreements according to their prophecy. Specula- 
tion of this kind by competent men is the self-adjustment 
of Society to the probable. Its value is well known as a 
means of avoiding or mitigating catastrophes, equalizing 
prices and providing for periods of; want. It is true that 
the success of the strong induces imitation by the weak, 
and that incompetent persons bring themselves to ruin by 
undertaking to speculate in their turn. But legislatures 
and courts generally have recognized that the natural evolu- 
tions of a complex society are to be touched only with a 
very cautious hand, and that such coarse attempts at a 
remedy for the waste incident to every social function as 
a simple prohibition, and laws to stop its being are harm- 
ful and vain." 

It would exceed the limits of my time on this occasion to 
attempt further quotations from Justice Holmes's opinions. 
A fine example of judicial irony is to be found in his 
dissent in the Dr. Miles Medical Co. case, in the 220th 
United States. His dissenting opinion in the Northern 
Securities case remains one of the most philosophical 
analyses of the law against undue restraints on interstate 
commerce to be found in the books ; and no opinion on that 
much considered subject is more frequently quoted and 
relied upon than that in which he expressed the unanimous 
judgment of the Court in the suit against the Chicago 
packers — Swift v. the United States, ly6th United States 
reports. 

His opinions in general are short, pithy, often epigram- 
matic. They repay careful reading and re-reading, for the 
unnecessary and the irrelevant are so carefully eliminated 
from them that what remains generally suggests far more 
than it expresses. The writer spares no pains to do his 
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work well ; and the reader can but guess how much he 
must do, how much he must reject, before the fine finished 
product is given to the world. 

There is much popular misapprehension as to the scope 
of judicial discretion. The judge, as Justice Holmes says, 
has to solve the problems submitted to him according to the 
rules by which he is bound. If these rules are found in 
written constitution ^or statute, then, in the first instance, as 
he has pointed out, the judicial function is merely academic : 
to read the English language. But legislative use of lan- 
guage is not always accurate, and because of verbal obscur- 
ity the judge often must perforce become a seer and 
endeavor to guess at the intention of the law makers, and 
then to determine how far the language they have used will 
enable him to give effect to that intention. 

When neither constitution nor statute furnishes the rule 
of decision, and resort must be had to that great body of 
customary or unwritten rules — the common law of Eng- 
land — which our ancestors brought to this country — 
modified by statute or decision, the task of the judge is 
equally difficult. Not merely a rule, but the reason for the 
rule must be sought in order that justice may be done. 
Justice Holmes has defined the law as " a statement of the 
circumstances in which the public force will be brought to 
bear upon men through the Courts." The object of the 
study of law is therefore, he says, prediction : " the predic- 
tion of the incidence of public force through the instru- 
mentality of the Courts." 

So far as this prophecy depends upon the common law, 
the lawyer who performs the role of prophet, and the judge 
who fills that of arbiter, must alike consult the same Sybil- 
line books, in which for a thousand years have been 
recorded the results of similar prophecies and awards. If 
the lawyer and the judge cannot understand these records 
alike — justice goes astray. The greatest service rendered 
by Justice Holmes to his countrymen has been in making 
so clear the principles of this customary law which under- 
lies these past decisions, as to greatly reduce the chance of 
such disagreement. In this particular field, especially, has 
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he aided all students of the law to set this corner of the 
world in the order of reason. 

It is in recognition of his great sei'vices as teacher and 
writer, and as a judge, first in the Supreme Court of his 
State, and then in the highest court of the nation, that this 
Association is now assembled to do him honor. For the 
opportunity of adding my tribute to yours, I am deeply 
grateful. 

I cannot close these remarks without a word of reference 
to Justice Holmes as a poet and a philosopher. I hope that 
some day he will gather up and put into permanent avail- 
able form some of those wonderful addresses, — such as 
"The Soldier's Faith," the address at the dedication of the 
new hall of the Boston University Law School in 1897, that 
delivered on the fiftieth anniversary of his graduation, and 
that profound and moving speech before the Harvard Law 
School Association of New York in February last. These 
and others reveal a philosophy based upon a life of devotion 
to high ideals — to love of country — to the service of the 
State ; a poetical inspiration which has been nourished upon 
the study of the greatest poets of all time, and which finds 
expression in beautiful imagery and pulsating words. In 
these essays and speeches the man who began his life by 
offering it freely to the cause of Freedom and love of country, 
now in the mellow autumn of his days " obeys the voice at 
eve obeyed at prime," maintains the worth of self-sacrifice, 
still proclaims faith " in a universe not measured by our 
fears " — and looks with confidence in the ultimate destiny 
of civilization, beyond "the pallid discord of the electric 
lights" — the warring forces of the times, — to the serene 
and unchanging stars. 

Mr. Storey : In the orderly course of legal proceedings 
it is for the bar to begin and for the court to conclude the 
discussion. In accordance with that time-honored practice 
I have the pleasure now of introducing his Honor the Chief 
Justice of Massachusetts. (Applause.) 
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ADDRESS OF CHIEF JUSTICE ARTHUR P. RUGG. 

Mr. President and Members of the Massachusetts Bar 
Association: 

The present occasion and the similar one at your annual 
meeting in Springfield a year ago are significant events. 
It is a signal distinction which thus you have conferred 
upon these two Chief Justices. The voluntary gifts of your 
members, aided by the genius of unfading art, will preserve 
their features to future generations. These portraits are a 
visible form of the respect of the Bar for judicial service of 
the first order. They testify in no uncertain tone to the 
general public confidence in their blameless character, pro- 
found learning, practical wisdom and breadth of vision. 
They betoken a deep appreciation of the spirit which (to 
quote Mr. Justice Holmes) " spends all the energies of one's 
soul in trying to do good work with no thought but that of 
solving a problem according to the rules by which one is 
bound." 

You pay tribute to-day to one who, leaving the place of 
judicial primacy in his own State, has achieved in the wider 
field a position which the nation well may regard with full 
satisfaction. You give an honor to Mr. Justice Holmes in 
the ceremonies of this hour beyond that which has been 
conferred upon any who have gone to the federal Supreme 
Court from this Commonwealth. Yet her contributions to 
that great tribunal have been worthy of their high trust, 
and have added to its strength in no mean measure. It 
will stir our memories to recall their names. When Wash- 
ington appointed the first members of that Court in the 
hope, as he said, that they would " give dignity and lustre 
to our national life," he named William Cushing our earliest 
chief justice under the Constitution. Mr. Justice Cushing 
remained upon that Court twenty-one years, presiding as 
Chief Justice during the absence of John Jay, but declining 
for reasons of health to succeed him in that exalted office. 
Deservedly he held a warm place in the hearts of our people, 
for he alone among the judges of the Superior Court of 
Judicature espoused the cause of independence at the time 
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of the Revolution. His portrait, a pastel by Sharpless, a 
Philadelphia artist, made in 1796 or 1799, is now in the 
possession of his namesake, William Cashing Dommell, in 
Houlton, Maine. A copy made in 1858 is owned by Mrs. 
Edmund Q. Sylvester of Hanover in this State. Another 
copy is owned by Robert Treat Paine, 2d, of Boston. He 
was succeeded in 1810 by Joseph Story at the early age of 
thii-ty-two. During his service of thirty-five^ years he 
illumined almost every branch of jurisprudence. His por- 
trait was painted several times, the most familiar of which 
are one at Harvard University by Chester Harding,* and 
one in the Essex Institute at Salem by Charles Osgood. 

In 1851 Benjamin R. Curtis was appointed, who achieved 
a brilliant reputation, although he served only six years. 
There is no painting of Mr. Justice Curtis, but there are 
excellent engravings. It was not until 1882 that Massa- 
chusetts again was represented on the Supreme Court of 
the United States, in the person of Horace Gray, whose 
period of service covered twenty years. His preeminence 
in the judicial annals of the State and nation are familiar 
and undisputed. Although by universal consensus he was 
pne of our greatest judges, no portrait of him is to be found 
in any public place. A painting by Benjamin Constant and 
a bronze bas relief by St. Gaudens are in the possession of 
his family. t The four years of AN'illiam H. Moody upon 
that Court, from 1906 to 1910, were rich in performance, 
and richer still in the promise of future accomplishment. 
His retirement was lamented on all sides, and in his physi- 
cal suffering borne so bravely he has the deep sympathy of 
us all. In Washington there are two portraits of him, one 
in the Navy Department, by Benson, and one in the office of 
the Attorney-General, by Rosenthal. 

• In addition, there are in the possession of Harvard University the following of 
Mr. Justice Story : oil painting by William Page, given by subscription, in Austin 
Hall Library ; oil painting by Gilbert Stuart, given by W. W. Storj', in Memorial 
Hall; portrait bust in marble by W. W. Story (1847), given by the corporation, 
Memorial Hall ; plaster cast bust made by Frazee (1834), LangdcU Hall ; plaster cast 
bust, Austin Hall Library. 

fThe statement in Vol. 13, Encyclopedia Britannica, p. 938 (Uth Ed.) sub nomine 
William Morris Hunt, that this artist painted a portrait of Judge Horace Gray, is said 
by Mr. John Chipman Gray to be a mistake. 
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Of no one of these five sons of Massachusetts who have 
performed such distinguished service for their country is 
there a painting in any Court House within the Common- 
wealth. 

This celebration in unveiling the portrait of Mr. Justice 
Holmes gains increased signification from this review of 
those who from his native State have sat upon that Bench, 
and to no one of whom has its Bar paid such a tribute as 
this bestowed upon him. In truth, he for whom among all 
his compeers this unprecedented honor has been reserved 
" sits high in all the people's hearts." 

In one of his recent public addresses Mr. Justice Holmes 
confessed to " a heartache " from the violent criticisms of his 
honesty of motive and purity of purpose, which came to him 
from time to time in these recent years, even though they 
were chiefly from anonymous sources. Let the words here 
spoken, voicing the sentiments of loyalty and trust, respect 
and admiration not only of friends but of all citizens, banish 
every trace of that heartache and be a token that faithful, 
efficient public service is appreciated during life and does 
not need to await a remote and posthumous weighing at its 
true value. 

A discriminating and accui*ate estimate of the work of a 
great judge demands careful study and intimate knowledge 
of many written opinions. Mine shall be a lighter touch. 
Throughout his judicial career of more than thirty years 
there has been the constant assurance of wide learning and 
easy mastery of all the tools necessary for the work, together 
with unflagging industry in the performance of duty. There 
has been a keenness of analysis which never failed to make 
it plain that the problem to be solved had been understood 
in its every* aspect. There has been the acuteness ot a 
logical and trained intellect which comprehended the neces- 
sary sequent steps in order to reach a conclusion. The 
mind has acted with such quickness and precision in pro- 
ceeding to the result that the salient points in the process 
have been perceived in correct perspective, and non-essen- 
tials have not been suflered to obscure the path. By means 
of this faculty questions of far-reaching importance have 
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been adequately discussed with inviting brevity and illumi- 
nating clearness. His has been the rare power to compress 
the statement of legal principles into sentences of striking 
felicity and compelling lucidity. Dignity of manner upon 
the Bench has been his, but always combined with respect- 
ful consideration of the Bar. This was no veneer of culti- 
vated courtesy, but the instinctive quality of a strong mind. 
An incident emphasizes this better than description ; A 
young man once was arguing before the full court a some- 
what unusual point, when the Chi^f Justice, as he then was, 
addressed him : " This is a subject with which you are 
quite familiar and of which I am ignorant, and therefore 
will you kindly tell me this ; " asking some question which 
helped the discussion forward. 

It is an especial gratification that the portrait of such a 
magistrate is to be hung upon the walls of our Court House. 
It will be an inspiration alike to Bench and Bar in all the 
years to come. 

Mr. Storey : What can be more fitting than that the last 
word of this occasion should come from Justice Holmes him- 
self. I will ask the secretary of the Association to read a 
letter which he has received from him. 

Secretary Lowell : Mr. President, Mr. Justice Holmes 
wrote me on the 6th of December as follows : 

supreme court of the united states. 

Washington, D.C, December 6, 1913. 
Dear Mr. Lowell : 

It has just been necessary for me to decline the other Bar 
Association dinner that takes place in or near the spring, 
and my regret at missing that is doubled by the remem- 
brance that I had to decline the invitation of the Massa- 
chusetts Bar Association also. I should so like to meet 
again the friends that remain to Rip Van Winkle and to 
know the younger men who have come in, I can't say since 
I went to sleep, for there is not much opportunity for 
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slumber (off the Bench), but since I was translated. I 
also might say that I especially wish that I might see the 
new-comers, because I so sympathize with their anxious 
interrogation of destiny. Most beginnings I suppose are 
unhappy. But, through the efforts of Mr. Wigmore and 
Mr. Pound and some others, the young men of to-day at 
least arc spared the doubt that made my first years 
wretched — the doubt whether it was possible to reach a 
philosophic outlook by the pathway of the law and in and 
through that calling to feed and keep alive the idealizing 
passion that all of us have in our hearts. That doubt has 
been laid to rest, but in some form youth is sure to be 
anxious, and I wish that I could be with you to say 
" Sursum corda." To those who remember me and to those 
who will accept Mr. Lockwood's flattering introduction, I 
hope you will give my love. 

Sincerely yours, 

(Signed) O. W. HOLMES. 

James A. Lowell, Esq., 

38 Equitable Building, 

Boston, Mass. 

Mr. Storey : And now, brethren, the exercises of the 
afternoon are concluded and I will declare the meeting 
adjourned. 

THE ANNUAL DINNER. 

The annual dinner took place at the Copley Plaza Hotel, 
Monday evening, December 22, with an attendance number- 
ing about three hundred. 

At the after-dinner exercises President Hammond acted 
as toastmaster and the speakers were the Hon. George W. 
Wickersham; the Hon. David I. Walsh, Governor-elect; 
Alfred Hemenway, Esq., and the Hon. Ezra R. Thayer, 
Dean of the Harvard Law School. 
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FOURTH ANNUAL MEETING. 

The Fourth Annual Meeting of the Massachusetts Bar 
Association was held at Room 240, State House, Boston, 
on Tuesday, December 23, 1913, at 10 a.m. 

The President, John C. Hammond, delivered the fol- 
lowing address : 

THE PRESIDENT'S ADDRESS 

ON 

THE GREAT AND GENERAL COURT OF MASSACHUSETTS 
BAY COLONY. 

I present the Massachusetts Bar Association some obser- 
vations on the Great and General Court of Massachusetts 
Bay Colony during its less than sixty years existence 
beginning in 1630. 

" One can make no voyage of discovery nowadays. 
Almost every spot in the inhabited globe has been 
explored." 

With these words a magazine writer opens an account of 
his travels through some bypaths of Europe. Much more 
truly can this be said when one examines any phase of the 
history of the first settlement of Massachusetts. 

Our libraries furnish the results of historical research. 
Much has been preserved of the things which transpired 
between 1630 when a government was established at Tri 
Mountain, soon to be called Boston, and May 20, 1686, the 
date of the last session of the Great and General Court ol 
the Colony of Massachusetts Bay in New England. But 
a more accurate knowledge of the Great and General Court 
has now become available since the printing of the original 
records, which in manuscript are said to be almost illegible 
to the ordinary student. The six ponderous books of the 
record were published in 1853 and 1854 by order of the 
legislature. 

Charles II. revoked the Colonial Charter through the 
form of an ex parte decree in chancery June 21, 1684. It 
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was two years before it became effective in the colony. 
The death of Cliarles II. and the accession of James II. 
with the attendant commotion in England caused this delay. 

For fifty-six years the Great and General Court of the 
Governor and Company of Massachusetts Bay in New Eng- 
land exercised jurisdiction — legislative, executive, and judi- 
cial. The last records of the proceedings of the Great and 
General Court of the Colony are May 20, 1686. 

Hutchinson (Vol. 1, p. 341) states that on May 15, 
1686, a royal commission arrived from England appointing 
Joseph Dudley, Governor, and appointing a council of fif- 
teen members. It included some of the members of the 
former government. The new Governor presented a copy 
of his appointment to the General Coui-t then in session. 
To this a reply was made, recorded on the last full page 
(Colonial Records, Vol. 5, p. 516). The protest declares: 
(1), '"Your commission furnishes no certain rule for the 
administration of justice and is too arbitrary; (2), The 
subjects are abridged of their liberties ; and (3), Therefore 
we think it highly concerns you to consider whether such 
a commission be safe for you or for us." It closes with the 
declared intention to submit but not assent and " humbly 
make our addresses unto God, and, in due time, to our 
gracious prince for our relief." 

Thereupon a committee of three was appointed to be a 
repository for charter, land titles and the like, evidently to 
conceal them. The secretary was ordered to deliver them. 
This was voted at Governor Bradstreet's house, as the clos- 
ing lines of this fifty-six years of Colonial Records state. 
This Colonial Court never met again ; the County Courts 
ceased to sit. 

In Suffolk County there are no records of courts held 
during the misrule of Sir Edmund Andros ; they were 
resumed July 30, 1689. I have examined the records in 
Hampshire County and find that the suspension was Sep- 
tember 28, 1686, and not resumed for three and one-half 
years, that is March 16, 1690. Here ended Colonial days. 

We turn back for a view of the Colonial Courts which 
existed during these fifty six years of the beginnings of 
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Massachusetts. Judge Emory Washburn in his judicial 
history (page 84) remarks that " it was in other spheres than 
that of jurisprudence that the virtue and sagacity of the 
colonial fathers shone preeminent." This conclusion is in 
mind constantly as one studies the original development and 
administration of these courts. 

Let us observe the background of the picture. What of 
law did they bring with them, if any? The theory in 
England and in the Colony was that " the laws of England 
were bounded within the four seas and do not reach America " 
(Vol. 5, p. 200). The colonists had no law books down to 
near the close of the period. The first adventurers and 
settlers had no lawyers among them. Tradition, not well 
founded, tells us that some of the first magistrates had read 
law in England to a limited extent. Sure it is that they 
never practised here. The Colony had no lawyers with one 
or two unsuccessful exceptions. 

As to population, the best estimates give that of the first 
year, 1630, at (Hutchinson, Vol. 1, p. 19), 1,500; in 1634 
(Fiske, 117), 4,000; in 1640 (Hutchinson, Vol. 1, p. 93), 
20,000; at the end of the Colonial -period about (Fiske, 
286) 30,000. The destruction of their young men in the 
wars with the French and Indians, which was continuous, is 
said to have reached to one in twelve of the men. This with 
prevailing diseases incident to this primitive life is said to 
be the cause of this slow growth. 

By reason of a strictly limited franchise not more than 
one-fifth of adult men were voters or freemen as they were 
called ; although the proportion in the first few years was 
somewhat greater (Fiske, p. 286). 

They adopted no constitution nor body of laws. They 
resolved to administer the law according to the law of God 
and the best judgment of the magistrates. The charter or 
patent of King Charles I. served in a way as a constitution ; 
a very peculiar constitution if we may so call it. 

Hutchinson (Vol. 1, p. 42) observes that the nobility and 
principal commoners seemed to have thought they were 
making a new state to all intents and purposes. It created 
a land owning and land trading corporation — a very close 
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corporation. To twenty-six incorporators or charter mem- 
bers and such added members only as they might vote in as 
freemen of the company was granted all the land in America 
between the parallel three miles south of the most southerly 
point of Charles River and that three miles northerly of the 
most northerly part of the Merrimac River, to hold in free 
and common socage yielding one-sixth part of the residue of 
any gold and silver mines found. 

King Charles I. to the time of his execution, 1649, let the 
colony completely alone — never called for the rent. Hutch- 
inson suggests a fact which may be a reason — this land 
grant cost the proprietors two thousand pounds (Hutchinson, 
Vol. 2, p. 9). 

The charter provided that this corporation might admit 
whom they pleased to be freemen in the colony. No others 
could get in to take stock in it. Strange it seems that this 
land trust was invested with every known power of govern- 
ment. There was to be a Great and General Court of 
eighteen assistants to the Governor and Assistant Governor. 
They could make and enforce all needed laws in the Colony, 
decide suits at law, punish crime — nothing being said about 
trial by jury. The only proviso is that the laws be not con- 
trary to the laws of England. 

For a year and more the company did business, floating 
stock in and around London, sent out ships, emigrants and 
supplies as they could. It sent Governor Endicott ahead to 
be local governor. Meanwhile all the corporation business 
w^as done in London. There they held meetings which we 
would call directors' meetings (1629). They soon got into 
trouble from fall in value in shares and want of capital and 
talked of scaling down the stock, putting out new stock with 
extra land bonus and the like (Records of 1629). 

Then suddenly the land company seized on the Puritans' 
wish to escape oppression and secured them for emigrants. 
For ten years the exodus of Puritans to New England con- 
tinued. As many or more whom the Puritans did not 
regard as of their stamp joined the emigrants. Thereupon 
the home board of directors, "The Great and General Court 
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of Massachusetts Bay," voted to move all business and its 
headquarters to New England (Vol. 1, pp. 50, 51). 

So in 1630 began in Massachusetts the work of the Great 
and General Court with not over one or two hundred voters 
freemen in the whole "jurisdiction." Jurisdiction was a 
favorite word with them. The charter, the constitution let 
us call it, provided that the charter members and those 
whom they admitted should choose all officers annually. 
Down to the last day of the Colony, governors and court 
magistrates, called governor's assistants, were elected annu- 
ally. For many years it was by nomination and show of 
hands for or against. 

The charter ordained eighteen assistants. Seven with a 
governor or the deputy governor was a quorum to make 
laws, try cases, order punishments, even capital. They 
had every power, even to declare war. Such and no other 
magistrates did the Colony ever have. No man in the Col- 
ony had any political power and rights unless this board 
voted him in as a freeman. They would admit only Con- 
gregational church members. No Baptist, Quaker, Epis- 
copalian, or Roman Catholic need apply. The result was 
that during the whole colonial period only about one-fifth 
of the mature men were voters, that means one-twenty-fifth 
of the population (Fiske, 286). 

The six ponderous volumes of printed records devote 
more attention to recording land grants given in large 
measure to the magistrates, in smaller measure to settlers, 
than to any other branch of public service. Deeds from 
the Indians with much repetition and prolix wording were 
held to extinguish title of the natives, who knew not a word 
of the white man's lanoruaofe. 

But this land trading company grew into a state. It con- 
tinually appears in the records as "this Commonwealth." 
The fact that this trading charter or constitution did not fit 
this Commonwealth made no difference. 

The first General Court, August, 1630, was held by the 
Governor, Deputy Governor and aeven assistants, just a 
quorum. At the General Court, May, 1634, the freemen to 
the number of twenty-five whose names appear, and others 
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the record says, attended and took seats and voted (Vol. 1, 
p. 116). An oath was taken by them and recorded that 
each one would deal in matters of state according to his 
conscience and the public weal. Much like a town meeting 
with seven to eighteen selectmen and twenty-five to fifty 
other voters. 

Elections of assistants, the highest magistrates in the 
Colony, as well as all others occurred annually. Yet for 
the most part the same men are returned as magistrates 
year after year. Simon Bradstreet was one of the Magis- 
trates during nearly all the colonial years and Governor 
during the last six years. He was one of the youngest 
members, survived them all and died in 1697 at the age of 
ninety-four (Washburn, p. 81). It is a curious fact that 
the post-office village of Bradstreet at the north part of Hat- 
field is on the five-hundred acre grant of land to Governor 
Bradstreet (1662, Vol. 4-2, p. 63). His heirs subdivided 
and sold it. The proprietors' records are still extant in the 
town clerk's .office. 

I have said that this Great and General Court seems in 
some respects like a town meeting. A few more than one 
hundred freemen of the first years had a right to sit in the 
court. Of course not all the freemen attended at any one 
time. It is recorded that the need of defense must keep 
some at home. They for the first four years gave all court 
power, law making, court trials and enforcements to the 
magistrates' quorum of seven (Vol. 1, p. 79) . In these four 
years erratic things were done. After that time the whole 
body of freemen insisted on their right to sit as a part of 
the court. This General Court sat and voted as one body 
for fourteen years before it separated into an upper and 
lower house (Vol. 2, p. 58). 

During the fourteen years the change to a system of 
deputies, finally two from a town (1639, Vol. 1, p. 254), 
took place gradually. It in no respect changed the char- 
acteristics of the General Court. The few freemen were 
represented by deputies of their own choosing. In 1636 
the nearby towns were each to send ten deputies completely 
armed with muskets, shot and swords. The more remote 
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towns needing men at home could send in vote^ by proxy 
(Vol. 1, p. 166). 

When the freemen claimed their rights in 1634 it is evi- 
dent that the oligarical magistrates had not satisfied the 
aristocrats, the freemen. There was bad blood between the 
two classes. The freemen could and did out- vote the magis- 
trates. This town meeting court of seven magistrates and 
at least twenty-five freemen voted as follows : 

" It is agreed, that there shalbe X (ten pounds) ffine 
sett vpon ye Court of Assistants, & Mr. Mayhewe, for 
breach of an order of Court against employeing Indeans 
to shoot with peeces, the one-half to be payde by Mr. 
Pinchon and Mr. Mayhewe, offending therein, the other 
half by the Court of Assistants then in being, whoe 
gaue leave therevnto" (Vol. 1, p. 118). 

It was a town meeting to attend to all affairs of law mak- 
ing and police regulation, but added to it were the powers 
of a court for civil and criminal business with jurisdiction 
over disfranchised men who made up four-fifths of all male 
adults in the community, as well as power over freemen. 

There is little evidence that law was to them anything 
other than the judgment on the instant of the General Court 
determined by vote. It was merely the opinion of the 
magistrates and freemen put in force as each question pre- 
sented itself. Whatever this assembly voted from day to 
day was the final word in law. 

Blackstone (Vol. 4, p. 337), commenting on the value of 
settled rules of procedure furnished by the common law, 
adds his comment — "If judgments were to be the private 
opinion of the judges men would be slaves to their own 
magistrates." This is forcibly illustrated by the early 
doings of this General Court. During the very first year 
after settling for charter business in Boston, it was ordered 
without trial so far as appears that Thomas Morton of 
Merry Mount (Braintree), who was not to their liking, 
should be set in the bilboes, then sent prisoner to England. 
His goods were to be confiscated and his house burned down 
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for alleged wrongs to the Indians (Vol. 1, p. 76). History 
indicates that the real motive was that he was an outsider 
and seditious. 

Thpmas Gray was ordered to banish himself out of the 
limits of the patent (Vol. 1, p. 77). Next in March, 1631, 
eight persons were banished to England (Vol. 1, p. 83). 
The same year one Henry Lynn was ordered whipped and 
banished for writing to England falsely against the govern- 
ment here (Vol. 1, pp. 77 and 91). A year later (Vol. 1, 
pp. 77 and 92) Thomas Gray was banished, his house 
ordered to be pulled down and all Englishmen forbidden to 
give him house room because he did not depart under the 
order of banishment. In 1632 Thomas Knower was set in 
bilboes for threatening to appeal his case to England (Vol. 
1, p. 94). 

There are many other cases where banishments were 
decreed for what we should call misdemeanors. In 1641 
(Vol. 1, p. 336) Francis Hutchinson for reviling the 
Boston church was banished upon pain of death. 

The attitude through all colonial days was that by char- 
ter colonial laws were final and no appeals to England 
allowable. Did these town nieeting courts elected annually 
by votes of freemen only and who constituted a real oli- 
garchy and aristocracy have any knowledge of or reference 
to or adopt the common law? It was determined in the 
affirmative in 1807 by our Supreme Judicial Court in a per 
curiam opinion drawn it is said by Chief Justice Parsons 
(Commonwealth v. Knowlton, 2 Mass. 530 ; see 8 Pick. 
316 as to Parsons). 

As a working theory of our law we bow to it and accept 
it, that the common law was adopted. But if it were now 
an open question to be decided on the only evidence exist- 
ing, the ponderous court records printed in 1854, it would 
be easy to maintain the negative. It was voted in the 
negative by this General Court as late as 1676 (Vol. 5, 
p. 200). This court consisting of governors and magis- 
trates ten, and twenty-nine deputies, voted in answer to 
communications from England — 
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'' We humbly conceive, according to the usual say- 
ings of the learned in the law, that the laws of England 
are bounded within the four seas, and do not reach 
America" (Col. R. 5, p. 200). 

At an earlier time when a royal commission was holding 
an investigation (1665, Vol. 4-2, p. 202) the General 
Court, governors, and thirteen assistants and twenty-eight 
deputies, answered written charges and alleged that " The 
frame of our Constitution is in our patent." It is set forth 
with tenacity and firmness in the record of that most impor- 
tant year, covering 150 pages, that the Colony has exclu- 
sive right under its patent to do all things without review of 
the mother country. The Colony pleads that its own juris- 
diction in law making and law enforcing in the Colony is 
full and exclusive. Their theoretical allegiance to the King 
they admitted. Their diplomacy won the day. They con- 
tinued under the charter more than twenty years thereafter. 

In 1644 (Vol. 2, p. 90) this General Court wanted a 
legal opinion on various questions. It was a situation 
similar to that arising now when the General Court asks 
the opinion of the Supreme Judicial Court. But the 
General Court itself was the only court of law interpreta- 
tion and law enforcement. Accordingly the General Court 
of fifty members asks the written opinion of the Reverend 
Elders, the settled clergymen. Six pages of the great 
record book (90 to 96) are taken up with questions and the 
clergymen's answers. Their answers seem to expressly 
exclude the common law or any reference to the statutes of 
England. Local custom, the bible, and the judgment of the 
magistrates was the only law. They answered that the 
General Court's rights are grounded on the patent. Where 
no express law has been made the Court may act, provided 
" in such acts they proceed according to the law of God." 
(For a similar case in 1676 see Vol. 5, p. 99.) The 
elders regarded the magistrates as an aristocracy (Vol. 2, 
p. 95). Winthrop states that decisions of the magistrates 
were to be regarded as the voice of God (Winthrop, Vol. 
1, p. 178). 
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In the first year of the restoration, 1660, in an address . 
by the General Court of the Colony to Parliament a protest 
was made against admitting appeals to English authority. 
From first to last the argument was we make and execute 
our own laws. We wish to be let alone (1660, Vol. 4-1, 
p. 453). 

There was no law book in use in the Colony, at least 
down to 1647 (Vol. 2, p. 212), when the General Court 
directed the following books to be procured for the use of 
the court. Two copies each of — 

Sir Edward Coke upon Littleton, 
Books of Entries, 

Sir Edward Coke on Magna Charta, 
The New Terms of the Law, 
Dalton's Justice of the Peace, 
Sir Edward Coke's Reports. 

There is no record that they were purchased or used. So 
far as the careful reading of all the record shows, only one 
citation of any of these books appears. In reply to the 
King's Commission, 1665 (Vol. 4, part 2, p. 230), Magna 
Charta and several English statutes are cited to support the 
position that royal commissions could not dispossess men 
of their freeholds without " any complaint legally exhibited 
against them." 

One more fact — Attorneys in the County Courts were 
made ineligible to sit as deputies to the General Court 
(1663, Vol. 4-2, p. 87). Washburn says a few business 
men were accustomed to appear by special written appoint- 
ment. A perusal of the revision or codification of 1660 
leads to the same conclusion, viz. : The Colony did not 
know how to follow or intend to follow or adopt the com- 
mon law. 

Time does not permit us to trace the inferior courts. 
They were ordained from time to time for the counties and 
for Boston. They were to exist during the pleasure of the 
General Court. Magistrates and all clerks were appointed 
yearly by the General Court. Processes issued from the 
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clerk of the writs appointed yearly one for each town. 
Magistrates might also issue them. 

The rule that the General Court would entertain appeals 
only was never adhered to when a petitioner obtained the 
favorable vote of the General Court. Such cases have by 
some authorities been called Bills of Review. They were, 
however, original petitions to have the General Court open 
the case and try it over again. This method obtained in a 
great number of cases, without reference to lapse of time, 
or any cause shown except the wish of the petitioner and 
the minds of the General Court with its fifty members that 
it was desirable to try the facts over again and without a 
j^ry. 

There was a class of cases coming to the General Court 
on the whole evidence submitted by aflSdavits when in the 
County Court the presiding magistrates dissented from the 
verdict (1651, Vol. 4-2, p. 38) . This was really a new trial 
on the merits before this legislature of fifty or more mem- 
bers without a jury. Rather, it may be called the original 
trial, no verdict having been accepted below. The Gov- 
ernor and magistrates in their chamber, the deputies in a 
separate chamber, presided over by a speaker, voted whether 
to find for plaintiff or defendant. In case they disagreed 
on any cases civil or criminal the case was decided by vote 
in joint convention (1649, Vol. 2, p. 285). The mere 
statement shows the imperfection and weakness of the 
system. Later this was ordered not to apply to making 
laws — cases of judicature only (1652, Vol. 4-1, p. 82). 

The tribunal which made the law administered it judi- 
cially as a court both of first instance and last resort. What- 
ever decisions were made and recorded in any particular 
suit became the final law for that cj^se, no matter to what 
extent they annulled or went contrary to previous enact- 
ments. We again quote Blackstone's observations : 

" If judgments were to be the private opinion of the 
judges, men would be slaves to their own magistrates." 

Such in my opinion was the situation in colonial days. 
The class of people not privileged and the servants, as the 
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record calls the slaves, were subjected to summary judg- 
ments and cruelties of punishments which could not long 
have endured. The provincial charter granted by William 
and Mary was a merciful improvement in that it provided 
for a real judiciary. Under it progress was slow. It 
was however progress. Then begins the first record of 
Massachusetts judges as published yearly in our legislative 
manual. 

Before pursuing this subject further let us recognize the 
fact that on the civil side many laws were enacted which 
were the reasonable need of the times and grew up out of 
that need. They have been continued in substance down 
to the present. For example the recording of land titles. 

In 1634 (Vol 1, p. 116) it was enacted that towns by a 
committee should enter in a book the then made surveys of 
houses, backside (rear lands), cornfields, mowing ground 
of every free inhabitant and shall enter them in a book and 
deliver a transcript to the Court. You will observe that it 
was only the elect enfranchised men who were thus pro- 
tected. Eleven years later it was broadened to the protec- 
tion of all land holders (1645, Vol. 1, p. 137). In 1640 
(Vol. 1, p. 306) a statute for recording deeds and mortgages 
by a county recorder was enacted and unrecorded deeds 
were not to be effectual except as to the grantors, etc. It 
was enacted that the word " heirs " was not necessary in 
wills or grants by the colony or towns (see also 1685, Vol. 
5, p. 470). It is" well known that titles. to land in all sub- 
sequent years have had succession from colonial grants. 

The laying out of highways by exercise of eminent domain 
and awarding damages was enacted in 1639 (Vol. 1, p. 
280). "Particular and private ways" were provided for in 
1642 (Vol. 2, p. 4). Liability of towns for defects was 
established in 1648 (Vol. 2, p. 229). A general law as to 
commissioners on insolvent estates of deceased persons was 
enacted in 1677 (Vol. 5, p. 134). Laws for the record of 
wills and administration, and of births, marriages and 
deaths were made in 1639 (Vol. 1, p. 276). In 1635 it 
was ordered that a governor's staff of six men attend with 
halberds and swords upon the person of the Governor (Vol. 
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1, p. 142). Perambulation of town bounds by Selectmen 
was an enactment of 1647 (Vol. 2, p. 210) and continues 
down to date. The law as to common fields found in 
Revised Laws, Chapter 123, had its origin in the laws of 1643 
and 1647 (Vol. 2, pp. 39, 49, and 195). These are examples 
of the few laws which had permanent value. 

As to criminal law it is chaotic, cruel and not to be justi- 
fied. There is nothing of value as a precedent. The sad 
records of hangings, banishments, whippings, tortures by 
putting the tongue in cleft stick, standing on gallows with 
rope around neck as a pul)lic spectacle, wearing of an 
iron collar, and the like all are evidence that the combina- 
tion of law maker and executioner meant slavery. But no 
gentleman could be punished by whipping (evidently no 
freeman) (Laws of 1660, p. 43). Torture to extort evi- 
dence was allowed in certain cases (Laws, Ed. 1672, p. 
187). 

It is recorded in 1640 (Vol. 1, p. 297) that Magistrate 
John Endicott undertake personally to administer a sentence 
of whi])ping on one convicted of drunkenness. The phrase 
is — " Which Mr. Endicott took care of by undertaking 
it." He administered the lash himself. In other places are 
references to this as a practice of early days. Later, con- 
stables were ordered to do it if they could get no one eL^e 
(1641, Vol. 1, p. 339). 

Selling a debtor into slavery on execution was allowed in 
certain cases where there was a "suspicion of concealed 
goods" (Col. Laws, Ed. 1660 — Boston Reprint, p. 124). 
It was enacted that in certain cases a poor debtor " shall 
satisfy by service " if the creditor requires it. But he shall 
not be sold to any but of the English nation. This law 
was invoked and made effective in the case of one Thomas 
Broughton. In 1664 he was in the poor debtor prison 
(Vol. 4-2, p. 121). In 1667 he petitions the General 
Court for a review. It was refused with costs (4-2, p. 
430). In 1668 he was allowed to take the poor debtor 
oath (Vol. 4-2, p. ,405). In 1669 this same creditor was 
granted the right to rcex;amine on suspicion of concealed 
assets, and the judgment was that the creditor have, the 
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benefit of the law which requires " satisfaction by service " 
where estate cannot be found. This meant sold into servi- 
tude on execution. Five years had expired since he was 
first in the poor debtor prison. His end was slavery. A 
defendant convicted of barn burning was sentenced to 
twenty-one years' slavery to the man injured (Vol. 2, 
p. 313). But this is more than enough on this side oi the 
Court. A few notable instances show us that a new law for 
each particular case resulted from the conditions existing. 

The law requiring written and attested wills was ignored 
whenever the Great and General Court saw fit to so vote. 
The will of Governor John Endicott was disallowed by a 
majority vote of both houses in joint convention in October, 
1665 (Vol. 4-2, p. 279). He died in office the previous 
March at the age of seventy-five. There are no indications 
whatever of irregularity in the v/ill. In the following May 
(Vol. 4-2, p. 312) the Court ordered the estate to be dis- 
tributed according to the disallowed will on file in that court 
with certain important equitable modifications ordered l)y 
the Court in favor of the wife of John Endicott, junior, 
because the Court thought there was evidence that the 
testator regarded her with .i.uch favor. The General Court, 
not the governor, made the will. 

Richard Belli ngham, governor for many years, died tes- 
tate in 1672 at the age of eighty years while in office. In 
1676 (Vol. 5, p. 105) after divers proceedings, petitions 
coming up from the county courts, references to the county 
courts for direct equitable modifications and the like, the 
General Court voted that the will was illegal and void. 
Apparently this was after the will had been proved and the 
•executor and trustee qualified and entered upon their 
duties. The case was entertained by this legislative court on 
mere petition of the family and on oral evidence that the 
governor said he meant to have made a codicil (Vol. 5, 
pp. 24, 25). It is stated though I have not verified it that 
the will left a substantial amount of property to charitable 
uses. This property the family secured by getting the will 
disallowed. 

Governor Winthrop narrates at length the proceedings to 



Digitized by 



Google 



56 MASSACHUSETTS BAR ASSOCIATION. 

impeach him because in the ordinary course of his duties 
he issued warrants against certain men of Hingham and 
committed those who did not furnish bail. The official 
record (Vol. 2, pp. 97 and 114) is meager. It notes the 
presentation of the petition of eighty-one residents of 
Hingham and its final dismissal. After weeks of debate he 
was acquitted unanimously by the upper house and by 
majority of only one in the house of deputies of thirty- 
three members. The narrative states that he took his seat 
below at the bar and there made his defence. He gave his 
argument that magistrates for intentional misuse of office 
may be punished. They may not for judicial acts made in 
good faith (Winthrop, Vol. 2, star pp. 221-223 inch). He 
also suggests that jealousy of the arbitrary power of the 
courts was really at the bottom of the case. He records 
that Governor Billingham while in office in 1641 married 
(Winthrop, *43). He omitted to publish the intention of 
the marriage as required (1639, Vol. 1, p. 275) and as 
magistrate performed the ceremony himself. He was pre- 
sented to the General Court by the Grand Jury for these 
offences. He insisted on sitting as one of the magistrates. 
After great confusion and hot debate the matter dropped 
and does not appear in the court records at all. 

As late as 1677 (Vol. 5, p. 153) a Quaker book and 
satirical verses on Magistrate Davenport were presented to 
him by Mrs. Bowers. For so doing her husband was 
ordered whipped twenty stripes after the next mid-week 
church lecture on fifth day (Thursday) with a proclamation 
of the crime. 

In the earlier half of the period statements of claims in 
civil, or the charge in criminal, cases was usually oraL 
When they were in writing they were unique and original. 

In the appendix to Stearns on Real Actions is a collection 
of cases showing that land titles were tried in an action 
called an action on the case. I came across a record of 1650 
entitled an action on the case for replevin (Vol. 4-1, p. 14). 
Such confusion might have been unimportant if it had not 
resulted in strange, erratic and oppressive decrees. I have 
it on the authority of the Clerk of the Supreme Judicial 
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Court at Boston that no printed blanks appear in the files 
preserved during the colonial period. 

In Winthrop's Diary is a memorandum of the fact that he 
at one time protested against the severity of their laws and 
their proceedings and pleaded for a more lenient adminis- 
tration. A conference of the magistrates and clergy admon- 
ished him to be more severe and this he promised. During 
all colonial days it was a government of men and not a 
government of laws. 

The fifth and last volume of the colony records (Vol. 3, 
being deputies' duplicate) is the most interesting of all. 
It discloses clearly the settled determination of the elect few 
to remain a close corporation ; the diplomacy shown in the 
renewed opposition in 1666 and 1667 to the demands of the 
King's Commissioners for reforms ; the persistent adhering 
to absolutism in law ; the increasing severity against her- 
etics, Quakers, Anabaptists and the like. The secretary of 
the Court has made more intelligent records. It appears 
more clearly than in earlier years that the judicial decisions 
depended wholly on the popular vote of the magistrates and 
deputies. 

The same spirit which led them to be called the aristoc- 
racy, who spoke as with the voice of God, persisted. 
They were always recorded as the "worshipful magistrates." 
They claimed homage and absolutism. Hutchinson calls 
them patricians (Vol. 1, p. 44). 

By the nature of their system there was no such thing as 
a final judgment which was closed to review. A petition 
to the General Court at any time, if allowed, was suflScient 
to reverse any judgment and cancel the execution. This 
appears more clearly in this last volume because of some- 
what more full records. 

A very clear illustration of a new trial in the General 
Court of two cross actions on mere petition after judgment 
and an execution on which the debtor was in prison is of 
record in 1667 (Vol. 5. pp. 150, 151) William Coggswell, 
executor, v. John Coggswell, and John Coggswell, plaintifl*, 
V. William Coggswell, Exr. All the evidence was read. 
Decisions below were reversed. Judgment in first case for 
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defendant with costs. Judgment in second case, the cross 
action, "for the farm" in question "to him and his heirs," 
reversing the execution for which the plaintiff is in prison. 
All this on mere petitions and without jury trial and not by- 
way of appeal. 

Much of what I have here given appears in more inter- 
esting histories of the times. The bearing on the nature 
and operation of the judiciary as I have drawn it from the 
records has not been much discussed in any works which 
have come to my notice. The unsatisfactory working of 
these coui-ts on the judicial side is evident. 

Perhaps several causes concur. Neither in England nor 
in America had men learned that personal freedom of belief 
is consistent ; with toleration of other beliefs in neighbors. 
The statute as to heresy begins with a declaration in favor 
of freedom of belief and then goes on to pronounce any 
departure from orthodox belief or any disrespect of civil 
magistrates to be heresy punished with banishment and 
in some cases with death (Laws 1664 — Boston Reprint, 
p. 154). 

The charter provision unfortunately made the freemen a 
close corporation. There were not over 1,200 enfranchised 
freemen in the colony at the end. Unrestrained power 
invariably means abuse. Note the way the magistrates 
permanently secured reelections. The law provided that 
those of last year must be first nominees to be voted for 
separately as denominated, by white beans yes, black beans 
no. The only way to get last year's magistrates out of 
office was by blackballing them. They almost always held 
over (Vol. 2, p. 42; ibid., 287). 

The alarm of war is written on every page of the record 
of this fifty-six years. Read the order of 1635 (Vol. 1, 
p. 137) to set material for the torch of alarm and keep a 
watch with swift messenger ready on Beacon Hill. Read 
the yearly provision for watch and ward and sending alarms 
by guns discharged and swift messengers sent forth. At 
times men were to attend on all public occasions with mus- 
kets and swords as the law directs. The poetic account of 
General Goffe's appearance at Hadiey on Sunday to head 
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the assembled worshippers in their repulse of Indian attack in 
1675 portrays each man as coming out ot the meeting house 
musket in hand. The law of 1636 that the deputies attend 
court bearing their arms has had previous mention. 

Silent Leges inter arniis. War begets a stern tempera- 
ment. Yearly laws granted authority which was almost 
martial law. They thought of defensive war ; of fear of 
famine ; of want of clothing ; of the Deerfield and the 
Hatfield captives on the way to Canada ; of the many dead 
in the Narragansett fight ; of the epidemics and deaths in a 
new country. 

In the midst of all this the body of the people often ven- 
tured a wish for better judicial laws. But questioning of 
magistrates' rights was heresy (compare laws of 1660, p. 
154) a.nd accompanied with danger, even when remarks 
were jocose. In 1633 (Vol. 1, p. 108) Captain Stone 
(not in court so far as appears) for abusive speech of 
Magistrate Ludlowe, mispronouncing the title of justice — 
calling him a " just ass " was fined one hundred pounds, and 
banished on pain of death if he returned. In 1635 a man 
who said they were no magistrates was disfranchised for 
three years (Vol. 1, p. 136). 

Even John Endicott ot Salem, local governor before the 
charter came over and governor during sixteen of his later 
years, while a magistrate in 1635 was for a time so unpopu- 
lar that he was ordered committed for contempt for having 
criticised the action of the other magistrates in sending 
home the deputies from his town under censure. He saved 
himself only by abject retraction (Vol. 1, pp. 146 and 157). 

The |u*eacher John Eliot was forced to make abject 
renunciation of writings favoring free government. Hutch- 
inson dryly implies that it was necessary to avoid danger 
(Hutchinson, Vol. 1, p. 212). 

I find writers making mention of the Bar, the lawyers of 
this colonial period. But there were absolutely no lawyers. 
There was no Bar to aid the courts. Friend aided friend 
under special written power under seal. All were laymen. 
They were special attorneys but not lawyers. A few busi- 
ness men made this a practice. In 1673 (Vol. 4-2, p. 
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563) towns were authorized by vote to appoint an attorney 
to represent them in suits. This vote was declared to have 
the same eflfect as the usual special power of attorney under 
seal. 

Richard Wharton who occasionally appears as attorney 
was a salt manufacturer. He also had interests in a 
monopoly granted his company to manufacture pitch, resin, 
and turpentine (1671, Vol. 4-2, pp. 499 and 505). He 
aided as special attorney in the attack of the family on 
Governor Bellingham's will. For some reason he was in 
1674 forbidden to plead any new case except his own 
(Vol. 5, p. 13). 

Thomas Letchford recorded as a solicitor in England is 
mentioned in 1639 and in 1647. In the early days he was 
forbidden to appear in court because he tampered with the 
jury. Later he got the restraint removed. His last and 
only appearance in the General Court is in two cross actions 
between Cole and wife and one Dougherty. The involved 
and unintelligible record of the adjudication negatives any 
inference of his aid to the Court. He was never acceptable 
to the magistrates or people and was a failure. He went 
back to England and became a bitter critic of the Colony 
(Col. R., Vol. 1, pp. 270 and 310 ; also Winthrop, Vol. 1, 
p. 45). 

In 1671 one Humphrey Davey appeared under a special 
power of attorney for sundry parties plaintiflf which came 
up to the full court on disagreement of judge and jury in 
the Court of Assistants. He was at the same time one of 
the deputies entitled to sit in the court which tried the case 
(Vol. 4-2, p. 506). 

In 1665 John Hoar of Concord filed a written remon- 
strance with the full court against proceedings in some of 
the lower courts claiming that justice was not done. He 
was cited to appear for his contempt. His action was pro- 
nounced as being a dishonor to God and a reproach on the 
honorable magistrates. He was fined fifty pounds and dis- 
qualified from pleading causes except his own (1665, Vol. 
4-2, p. 291). 

There were no laws admitting lawyers to the Bar. There 
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was no prescribed oath of oflSce until the time of the second 
charter. The magistrates had not the qualities we associate 
with the honored judges of the present time. In the sense 
we use the term there were no law judges and there was 
no bar of lawyers. This court of last resort legislated 
every time a case was decided. Records of many decisions 
begin Voted, &c. It was to the same eflect as if each deci- 
sion began " Be it enacted, &c." Each decree was a special 
law for that case, final and beyond appeal. "The word of 
the King is law." Just as truly every word of this judicial 
court was arbitrary law. Little occasion existed for referring 
to their codified laws. Read through the records. It is the 
clearest evidence that codified laws were little known or 
used. As each new vote of the General Court was a special 
law for that case there was no need of, and no habit of, 
following previous statutes or decisions. 

Jury trial was only a limited right by statute. Any act 
of the General Court in deciding fact without a jury was 
for that case a later statute. The records seem to show that 
jury trials were suspended between 1642 and 1652, when it 
was voted that the law as to juries be again in force (1642, 
Vol. 2, p, 28; 1652, Vol. 4-1, p. 107). 

The varying impulses and varying moods of this unbal- 
anced and peculiar court may deserve a passing notice. 
Their stern severity has been mentioned. Writers mention 
the lack of dignity and the confusion at times prevailing in 
the assembly. We quote the record : In 1639 one Make- 
peace "because of his novel disposition is informed that we 
are weary of him unless he be reformed" (Vol. 1, p. 253). 
(A threat of banishment.) In 1641 Boston is jocosely 
enjoined to " mend their ways under pain of twenty shil- 
lings" (Vol. 1, p. 243). 

Now the solemn attitude. In 1685 when there was fear 
in all hearts not knowing what changes were impending 
from the decrees being enacted in England and not knowing 
what would be the outcome of the threats to take away 
their land titles, the dignity of the procedure befitted the 
occasion. I quote : 
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" The whole court being together, with several of the 
reverend elders, the honorable governor declared the 
cause of this session was to consult the mighty con- 
cerns of this colony of the Massachuetts Bay at such a 
juncture, and desired Mr. John Higginson, Sen, to 
seek the face of God for his special guidance and direc- 
tion &c which was done, and then there was a confer- 
ence together" (Vol. 5, p. 494). 

My examination of the subject has led to conclusions which 
I did not expect to reach. I have made a study mainly of 
the printed volumes of court records and read them seriatim 
with much labor. I have examined the codifications of 1660 
and 1670, Boston Reprints; Winthrop's New England; 
Hutchinson's History ; Washburn's Judicial History, and 
many other authorities. 

A learned professor of political science (Prof. Paul 
Samuel Reinsch of the University of Wisconsin) in his 
" Essays on the English Common Law in the Early Ameri- 
can Colonies " (" Select Essays in Anglo-American History," 
Vol. 1, p. 367) when he comes to Massachusetts states as his 
best conclusion that he does find traces of common la v in 
terminology and in some forms of contracts and deeds but 
adds that the authority of the common law is nowhere 
admitted. 

Am I too rash in the conclusion that the judicial deci- 
sions of this General Court have no value? Were they not 
the arbitrary pronouncements of this unrestrained body as 
matters one by one came before them, exercising original 
and concurrent as well as appellate jurisdiction to the last 
whenever a majority so voted? Their judiciary power was 
a despotism usually benevolent, often cruel. There was no 
finality in the law on this judicial side .of the court. 

It seems unsatisfactory and disappointing to end this 
study with a negative result. The King's ministers and 
commissioners were about right when in the closing years 
of colonial days they charged upon them that : 

(a) You the colonists do not admit the people to their 
rights in church and state. 
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(6) You imprison and banish people who criticise 
your courts and those who talk of an appeal to 
the home government. 

(c) You are cruel in your punishments, hanging too 

often, cruel banishments too often. 

(d) You have no courts with any sure rule of law. 

Why this Puritan body of the elect freemen did so many 
unreasonable things, and why they utterly failed in matters 
judicial we cannot attempt to answer. We are considering 
their laws and courts. We leave the eulogy of the Puritans 
to other and better writers. Far be it from me, a descend- 
ant of one made a freeman of the colony in 1637, to ignore 
their virtues. 

We are glad that the second charter gave the province of 
Massachusetts a judiciary separate from the legislature. 
We are glad of that progress in learning the science of jus- 
tice and equality before the law which has given us the 
honored courts in which we as lawyers now present our 
causes. 



The following reports were then read and accepted : 

TREASURER'S REPORT. 

FiTCHBURG, Mass., Dec. 22, 1913. 
7b the Massachusetts Bar Association : 

The Treasurer of the Massachusetts Bar Association 
presents herewith his fourth annual report. 

The third year closed with 633 active members besides 43 
honorary members. On the first day of January seventeen 
(17) members were automatically dropped for non-payment 
of dues. The resignation of twelve (12) others took effect 
the same day, and three (3) were reinstated, so that the 
fourth year began with 607 active members. 

During the year 44 new members were enrolled. Five 
members have died since January 1st, thus leaving 646 
active members to-day. 
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Of these seven have resigned, their resignation to take 
effect December 31, 1913, and the dues of 35 are now in 
arrears, although some have paid since the books closed 
December 16th. 

This report also includes the financial report of the special 
committee appointed to raise funds for, and to hang, the 
portraits of ex-Chief Justices Holmes and Knowlton of the 
Supreme Judicial Court. 

This special report shows subscriptions from 258 indi- 
viduals or firms amounting to $3,644.00 in sums ranging 
from $2.00 to $250.00. Each contributor has received a 
photograph of both portraits. 

Following are the accounts of the receipts and disburse- 
ments, to which is appended the report of the Auditors, 
Messrs. David A. Ellis and HoUis R. Bailey, appointed by 
the President for that purpose : 

December 15, 1913. 
Portraits Account. 
Dr. 
Amount received (258 members contributed) .... $3,644.00 

Amount received from Brooks Reed for overpayment on Ins. 

policy .45 

Received interest on deposits to date 39.19 



$3,683.64 



Cr. 
1912. 

Dec. 16. Repaid Robt. G. Dodge $15 and Harold S. 
Davis $5 as this amount is included 
in check of $250 from firm of Storey, 
Thorndike, Palmer & Dodge . . $20.00 
1913. 

Feb. 3. Paid Irene E. Parmelee, painting ex-Chief 
Justice Enowlton's portrait and 
frame for same .... 1,125.00 
Aug. 14. " C. E. Wallace, Postmaster, 250 5c. 

stamps 12.50 

'* 15. " H. E. Remington & Co., folders . 9.10 

'» 19. '* H. E. Bos worth, photos ex-Chief Jus- 
tice Knowlton (270) . . . 145.00 
" 22. '* Bullard & Newell, services mailing 

photos 2.50 

Amomiis carried forward, $1,314.10 $3,683.64 
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Sept. 



Nov. 



Amounts brought forward^ 



$1,314.10 $3,683 64 



26. 
5. 



ec. 


12. 


t( 


16. 


(( 


16. 



9. Paid Brooks Reed Gallery, 270 photos 

ez-Chief Justice Holmes . . 189.00 

** C. E. Ware for cash paid express, 

postage, etc 2.04 

** Brooks Reed Agent for Wilton Lock- 
wood painting portrait of ex-Chief 
Justice Holmes, as per contract 
$2,000 and frame $70 . . . 2,070.00 

** Brooks Reed Insurance for 2 months 
on ex-Chief Justice Holmes's por- 
trait 9.00 

** Massachusetts Bar Assoc, for cash 
advanced for envelopes, letters, 
receipts, etc 69.26 

'' Brooks Reed Gallery, 10 additional 
prints ex-Chief Justice Holmes's por- 
traits 7.00 

'» H. E Bosworth, 10 additional prints 

ex-Chief Justice Knowlton's portrait, 7.50 

^* cash express on package rec'd from 

Brooks Reed Gallery ... .20 

16. Balance to General Account . . 25.66 



17 



$3,683.64 $3,683.64 



Respectfully submitted. 



CHA8. E. WARE, 

Treasurer. 



Boston, Mass., Dec. 18, 1913. 
We have audited the cash book of the Treasurer of the 
Massachusetts Bar Association Portraits Account for the year 
ending December 15, 1913, and find it correctly cast and 
properly vouched, and that there is no balance on hand. 

HoLLis R. Bailey, 
D. A. Ellis, 

Committee to audit the book of the Treasurer Portraits Account. 



Amount of balance from last account, Dec. 
Receired 1 Annual Due for 1910 . 
Received I Annual Due for 1911 
Receired 26 Annual Dues for 1912 
Received 616 Annual Dues for 1913 
Received 2 Annual Dues for 1914 . 

Amount carried forward^ 



9, 1912 



$1,869.40 

6.00 

6.00 

130.00 

3,076.00 

10.00 

$6,094.40 



Digitized by 



Google 



66 MASSACHUSETTS BAR ASSOCIATION. 

Afnount brought forwardy $5,094.40 

ReceWed interest to date 63.49 

Receiyed for fares collected on special train to Springfield . 124.00 
Received from C. W. Clifford, balance expense of special 

train to Springfield . 84.50 

Received for guests' tickets, Annual dinner, 1912, balance . 15.65 
Received from Portraits a/c for cash advanced for envelopes, 

letters, receipts, etc 59.25 

Received balance of Portraits account 25.55 

$5,466.84 

Expense AccouifT. 
1912. 

Dec. 18. Paid H. M. Downs Printing Company, 200 
receipts, a/c ex- Chief Justices Por- 
traits $1.25 

«• 27. ** A. F. Jacobs Philharmonic Orchestra 

at Annual Meeting .... 20.00 

27. *• Springfield Printing & Binding Co., 

menus Annual Dinner . . . 23.50 

*« 27. ** Hotel Kimball, Annual Dinner . . 365.25 

*» 31. " C. E. Wallace, Postmaster, 1,000 

stamped envelopes (Treasurer) 21.24 

" 31. " H. M. Downs Printing Company, 1,000 

receipts for annual dues . . 2.75 

" 31. ** C. E. Ware for cash paid out for sun- 
dry payments as per bill . . . 2.60 
1913. 
Jan. 1. ** Massachusetts Bonding Company for 

Treas. bond 12.00 

** 2. '* Henry R. Brigham, clerical services 

for Secy, and expenses to date . 115.09 

** 2. " Shreve, Crump & Low Company, die, 

seal and stationery .... 45.00 
2. •• The Rockwell & Churchill Press, 750 
letters for Annual Meeting and 680 
postals 19.75 

*' 2. ♦' The Rockwell & Churchill Press, 260 
dinner tickets and 550 letters Annual 
Meeting 7.75 

'* 2. ** A. S. Hanson, Gen'l Pass. Agt. Boston 
& Maine R.R. Co., special train to 
Springfield 208.50 

** 20. *' H. M. Downs Printing Company, 1,000 
envelopes and 650 typewritten letters 
a/c Portraits fund . . . . 30.00 

*♦ 21. ** Geo. H. Ellis Co., 300 i note, proposal 

for membership . . . . 3.76 

Amounts carried forward, $878.43 $5,466.84 
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Amounts brought fof-ward, $878.48 $5,466.84 

Jan. 21. Paid Geo. H. Ellis Co., 1000 letter heads . 11.75 

" 30. ** Dix & Comer, letter book for Sec*y . 3.00 

Feb. 5. *' Frank H. Burt, Report of 3d An. Mtg. 70.50 

12. '* Geo. H. Ellis Co., 500 2c. env. (Sec'y) 12.50 

*^ 25. ** Thomas Groom & Co., cash book for 

Treas. and postage . . . . 1.48 

March 5. ** Library Bureau card index docket for 

Grievance Committee . . . 6.52 

'* 5. " Wm. M. L. McAdams, record cover 

for Grievance Committee 1 . 1.25 

May 6. *< Helen L. Muirhead for reporting hear- 
ing of sub-com. of the Grievance 
Committee in re complaint of Geo. 
II. Nye vs, Chas. W. Lovett (i paid 
by H. F. Hurlburt, total $54) . . 27.00 

June 14. ** The Rockwell & Churchill Press, 400 
presentation ads a/c Judge Knowlton 

portrait 15.00 

14. *« The Rockwell & Churchill Press, 315 

blanks application for metnbership . 3.50 

July 18. ** C. E. Wallace, Postmaster, 500 env. 

(Treas.) 10.62 

'* 18. '•^ Helen L. Muirhead in re complaint 
against J. Frank Williams before 
Grievance Committee . . 18.25 

Aug. 27. '' S. R. Wrightington bill of Chas. D. 
Gay for transcript of testimony of 
Chas. W. Lovett in the matter of 
suit Lovett V8, Hastings & Sons 

Pub Co^ 39.34 

Oct. 2. ^' The Boston Mailing Co., Inc., expenses 

mailing 3d Annual Report . . 38.74 

•' 2. ** Henry R. Brigham, clerical work pre- 

paring 3d Annual Report, including 
cash paid for postage . . 94.77 

2. *' The Rockwell & Churchill Press, 

1 ,000 8d Annual Report . . . 549.41 
Nov. 10. '* Bullard & Newell, 60 multigraph letters, 

3d notices in regard to dues . . 1.35 

Dec. 6. ** Helen L. Muirhead in re complaint 
against Wm. L. Ligotte before 
Grievance Committee . . 34.25 

'* 15. Balance on hand 3,649.18 



$5,466.84 $5,466.84 



Respectfully submitted, 



CHAS. E. WARE, 

Treasurer. 
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We hereby certify that we have examined the cash book 
of the Treasurer of the Massachusetts Bar Association for 
the year ending December 15, 1913, and find the cash on 
hand as called for by above statement, that vouchers are on 
hand for all disbursements, that the footings of the cash book 
are correct and that the cash condition is as shown on that 
date. 

HoLLis R. Bailey, 
D. A. Ellis, 

Committee to audit the books of the Treasurer. 
Decem&br 17, 1913. 

REPORT OF COMMITTEE ON MEMBERSHIP. 

To the Members of the Massachusetts Bar Association: 

The Committee on Membership presents herewith its 
report for the year 1913. During the year the Committee 
has held six meetings and has passed favorably upon seventy- 
six applications for membership, all those submitted to it. 

It has found that its membership can be increased by 
sending to the members of the Bar generally some account 
of the activities of the Association. With the very kind 
assistance of F. W. Grinnell of Boston, Secretary of the 
Committee on Legislation, it sent to a number of members 
of the Bar the report for this year of the last named Com- 
mittee. This led to a number of new applications for mem- 
bership, and the Committee believes that the same course 
should be pursued from time to time so that the Association 
may enlarge its membership as much as possible and thus 
be representative of the entire membership of the Bar of the 
Commonwealth. 

Respectfully submitted, 

Robert Homans, 

Chairman. 



REPORT OF COMMITTEE ON 
LEGAL EDUCATION. 

The members of our Association must always be inter- 
ested in the matter of legal education and admission to the 
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bar. The honor of the profession and the dignity of 
the bench demand that a proper standard for admission to 
the bar* be maintained to the end that clients may be prop- 
erly advised and litigants may be assured of just decisions. 
During the past fifteen years several things of importance 
have happened. 

State Board of Bar Examiners. 
In 1897 the old system of county boards of bar exam- 
iners was done away with and a State Board of Bar Exam- 
iners was established. This change was largely due to the 
influence exerted by the American Bar Association. It has 
produced uniformity in all the counties. 

Three Years Rule. 

In 1904 the Board of Bar Examiners (having power to 
make rules subject to the approval of the Supreme Judicial 
Court) adopted a rule making three years study of the law 
necessary before applicants should be eligible for examina- 
tion. This rule was submitted to the Supreme Judicial 
Court and its approval was requested. The Court refused 
to approve the rule and it failed to become operative. 

In 1909, some five years having elapsed, the Board of 
Bar Examiners again adopted substantially the same rule 
and again asked the Supreme Judicial Court to approve 
it. This time petitions signed by a good many members of 
the Bar favoring the rule were submitted to the Court and 
the rule was approved to take effect from and after August 
1, 1910. 

This rule is one which has been adopted in most of the 
States. It is productive, we think, of much good. 

General Education. 

The Board of Bar Examiners on November 27, 1909, 
adopted a rule which in substance made it necessary for 
applicants to have a high school education. 

This was approved by the Supreme Judicial Court Janu- 
ary 3, 1910, to take eff'ect August 1, 1911. As was stated 
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last year, bills were at once introduced into the LegisLature 
by applicants who were opposed to this rule taking effect so 
soon, and the remonstrants were invited to come before the 
Board of Bar Examiners and state their objections. It 
appeared that the principal objection was that a good many 
applicants, not having a hiirh school education, had begun 
to study law before the rule was adopted and would be 
debarred by the rule from ever being admitted. 

The Board thereupon asked the Supreme Judicial Court 
to sanction a change in the rule by which the time of its 
taking effect should be postponed until February 1, 1914. 
This was acceded to and the rule was so modified. The 
examination which is to be held on December 27, 1913, will 
be the last which will be open to those who have not received 
substantially a high school education. 

The first of February, 1914, will mark an important 
epoch in the history of admission to the bar in Massachu- 
setts. The rule is one which has been repeatedly approved 
by the American Bar Association and has been adopted in 
most of the states. It is an important rule and while it 
will at the outset cause some hardship for a few individuals 
it will, we believe, conduce to the public welfare. 

Admission with Distinction. 
After considering the matter for four or five years, the 
Board of Bar Examiners (two members dissenting) voted 
that if the Supreme Judicial Court should approve they 
would in November, 1913, issue a notice as follows : 

"notice to applicants. 
" Beginning with the examination to be held on or about 
July 1, 1914, the Board will in recommending applicants for 
admission publish in alphabetical order and announce to the 
Court the names of the ten candidates having the highest 
rank as having passed with distinction ; provided always 
that so many as ten are found worthy." 

It was stated to the Court that the purpose of the pro- 
posed procedure was to raise the standard of the legal 
profession and thereby promote the public welfare. 
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Petitions signed by about forty jnembers of the Bar and 
prominent educators were presented to the Court approving 
the proposed procedure. 

The Court after hearing the Chairman of the Board on 
the matter made the following reply : 

Commonwealth of Massachusetts. 
Supreme Judicial Court. 

Worcester, Mass., November 26, 1913. 
Mr. Hollis R. Bailey, Chairman Board of Bar Examiners, Boston, Mass. 
Dear Sir : The Justices of the Supreme Judicial Court have considered 
carefully the suggestion of your Board that a notice be issued to applicants 
in substance that, in recommending applicants for admission ** the names of 
the ten candidates having the highest rank as having passed with distinction " 
be published and announced to the Court. They feel that they cannot approve 
the suggestion. 

Yours truly, 

(Signed) Arthur P. Rugg, 

Chief Justice. 

Membership of Board of Bar Examiners. 
In November, 1913, Frederick L. Greene, Esq., of Green- 
field, Massachusetts, who had been a member of the Board 
since 1897, having declined a reappointment, the Supreme 
Judicial Court filled the vacancy by appointing John F. 
Noxon, Esq., of Pittsfield, Massachusetts, as a member of 
the Board. 

Hollis R. Bailey. 

Arthur M. Alger. 

Samuel C. Bennett. 

Ezra Ripley Thayer. 

REPORT OF COMMITTEE ON JUDICIAL 
APPOINTMENTS. 

The Committee on Judicial Appointments for the year 
now drawing to a close has consisted of the following 
members : 

Robert P. Clapp, 6C State St., Boston. 

James E. Cotter, Sears Building, Boston. 

Walter Coulson, Lawrence. 

James P. Doran, Masonic Building, New Bedford. 

Robert Luce, 60 State St., Boston. 
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William G. McKechnie, Springfield. 
Ralph A. Stewart, 60 State St., Boston. 
Henry Wheeler, Sears Building, Boston. 
Frederick N. Wier, Lowell. 

There have been only two occasions during the year 
for this Committee to take any action in relation to the 
appointments of judges. The first arose in March last, 
when the resignation of Judge Le Baron B. Colt, following 
his election as United States Senator from Rhode Island, 
created a vacancy in the Circuit Court ol Appeals. The 
Committee through Attorney-General McReynolds commu- 
nicated to the President their opinion that Honorable 
Arthur L. Brown, District Judge for the District of Rhode 
Island, was eminently qualified for the position to be filled, 
and that the sentiment among the Bar of Massachusetts was 
strongly in favor of promoting him to the higher court. In 
their letter of advice they said : 

" The Committee believe in the principle of promo- 
tion where service has been such as to earn a reward ; 
and in their opinion the President may most fittingly 
apply the principle in the present situation." 

The other occasion was the result of the recent resigna- 
tion of Associate Justice James M. Morton from our State 
Supreme Court. With a view to cooperative and the most 
serviceable action, your Committee suggested a joint meet- 
ing with a committee representing the Bar Association of 
the City of Boston ; and such a conference was held on 
December 10th. After discussion and a free interchange of 
views, there was a substantially unanimous agreement upon 
the names which should be given to the Governor as a list 
from which a fitting selection might be made. A sub-com- 
mittee of two, representing respectively the two associ- 
ations, personally communicated to the Governor the result 
of the joint meeting of the two committees, and he expressed 
a sense of obligation to the associations for the assistance 
which the^ afforded him. 

For the Committee, 

Robert P. Clapp, 

Chairman. 
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REPORT OF THE COMMITTEE ON 
GRIEVANCES. 

The Committee on Grievances now consists of: 

Clifford S. Anderson. Johk W. McAnarney. 

Elias B. Bishop. James E. McConnell. 

Arthur H. Brooks Charles E. Shattdck. 

Robert G. Dodge. William B. Sullivan. 

James L. Doherty. Joseph Wiggin. 

William H. Dunbar. L. Elmer Wood, Chairman. 

Franklin T. Hammond. S. R. Wrightington,* Secretary, 

•The member whose name is starred has served for three years, 
and is not eligible for reappointment. 

The number of complaints presented during the year has 
been slightly greater than in the previous year. Fourteen 
new complaints were formally made, beside several informal 
complaints, which, after a conference with the Secretary, 
the complainants for personal reasons decided to postpone 
or withdraw. 

During the year the Grievance Committee of the Middle- 
sex Bar Association adopted the recommendation in the last 
report of this committee that this committee should consider 
and deal with complaints against all members of the Bar 
outside of Boston. They have referred complaints lodged 
with them to the Secretary of this Committee. 

Four matters were pending at the beginning of the year. 
One of these, of minor importance, was adjusted to the 
satisfaction of the parties and disposed of on the investiga- 
tion of the Secretary. In the case of Edward H. O'Brien 
of Worcester, referred to in the last report, which was tried 
before Chief Justice Aiken June 17, 1913, a decision was 
handed down February 13, 1913, suspending the respondent 
from practice for three years. It will be recalled that pre- 
vious to this decision, but subsequent to the original hear- 
ing, a motion to amend the petition was filed, setting forth 
anew complaint. In the decision of February 13, 1913, 
the Court stated that no action had been taken on this 
motion. The Association thereupon formally presented the 
motion to amend to the Chief Justice, and a hearing was 
had thereon August 7, 1913, the facts being substantially 
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admitted by the respondent. On August 13, 1913, the 
Chief Justice handed down a decision suspending the 
respondent for a further period of one year. 

A petition for disbarment had been filed against Francis 
V. McCarthy of Lynn, September 17, 1912. It was heard 
at Salem before Mr. Justice Fox March 21, 1913, and on 
April 2, 1913, the Court handed down a decision suspending 
the respondent for a period of one year. 

On the fourth complaint pending at the beginning of the 
year a recommendation of disbarment was made, upon 
which the Executive Committee voted that the Grievance 
Committee make a further investigation of the attorney 
complained of. This investigation has been made and a 
report therieof has been sent to the Executive Committee. 

Of the fourteen formal complaints received this year, 
three were dismissed on the report of the Secretary that 
there appeared to be no grounds for the complaint. Six 
were dismissed on the report of the Secretary that under all 
the circumstances the Association should not take action. 
In two cases the Committee voted not to bring petitions for 
disbarment, but it instructed the Secretary to notify the 
attorneys complained of that the Committee did not approve 
of their conduct. On one complaint, after investigation by 
a sul>committee of the full Committee, it was voted that no 
further action be taken, and in one case, after a hearing, 
it was voted that disbarment proceedings be instituted. 
This vote was approved by the Executive Committee and 
disbarment proceedings were begun, which are still pending. 
One recent complaint is still under preliminary investiga- 
tion. 

In the course of the investigation of the complaint upon 
which disbarment proceedings were instituted, it came to 
the attention of the Secretary that another member of the 
Bar had possibly participated in the misappropriation of 
funds complained of. No formal complaint had been filed 
against him, however, and before the hearing given the 
principal respondent, the latter had made a settlement with 
the original complainant, and the original complainant had 
desired to withdraw his complaint. Pursuant to the policy 
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set forth in the last report of this Committee regarding the 
effect of restitution by attorneys pending disbarment pro- 
ceedings, the Grievance Committee voted to file a petition 
for disbarment against the principal respondent, as above 
stated. Since the By-Laws of this Association, however, 
authorize investigation of complaints "provided the same 
be in writing, plainly and specifically stating the matter 
ccmiplained of and subscribed by the complainant," the 
Secretary felt unauthorized to make any further investiga- 
tion of the facts relating to the supposed participation of 
the other attorney, and no action was taken thereon. We 
are informed that in other jurisdictions the grievance com- 
mittee of the bar association is authorized in its discretion 
to investigate misconduct of attorneys in the absence of 
formal complaint by some party interested. It is sub- 
mitted that it might be well for the Association to consider 
the advisability of dealing with such cases, and if they are 
to be dealt with, to amend its By-Laws for that purpose. 

L. Elmer Wood, 

Ohairman, 



ELECTION OF OFFICERS 

littee { 
nations for officers 



The Committee on Nominations made the following nomi- 



For President : 
MooRFiELD Storey. 

For Vice-Presidents : 
William H. Brooks. William H. Niles. 

James E. Cotter. Herbert Parker. 

Samuel K. Hamilton. Joseph B. Warner. 

For Secretary : 
James A. Lowell. 

For Treasurer: 
Charles E. Ware. 
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For Executive Committee : 
' Charles Neal Barney. Gardner K. Hudson. 

William A. Burns. Henry F. Hurlburt. 

James B. Carroll. James F. Jackson. 

Wm. A. Davenport. Melvin M. Johnson. 

Frank F. Dresser. Thomas J. Kenny. 

David A. Ellis. John W. Mason. 

Frederick B. Greenhalge. Oliver Prescott. 
Frederick S. Hall. George S. Taft. 

Robert O. Harris. Ezra R. Thayer. 

Robert Homans. John J. Winn. 

Sidney R. Wrightington. 

The nominees were then duly elected to their respective 
offices for the ensuing year. 

CONFERENCES OF THE CHIEF JUSTICES OF 
THE SEVERAL STATES. 

Upon motion of Mr. HoUis R. Bailey the following reso- 
lution was unanimously adopted : 

Resolved, That the Massachusetts Bar Association approves the 
action of the American Bar Association in arranging the annual meet- 
ings of the Chief Justices of the highest courts of the several states for 
the purpose of discussing questions of importance relating to judicial 
procedure and other matters of general interest. 

REPORT OF COMMITTEE ON LEGISLATION 
FOR 1913. 

INTRODUCTION- 

At the meeting last year the chairman of the legislative 
committee introduced his report by reference to a letter 
from some one who thought this Association stood for 
nothing except an annual banquet, and he answered the 
suggestion by reporting quite fully on the activities of the 
committee. 

The by-laws call upon this committee " to report at the 
annual meeting on all matters of importance pertaining to 
legislation and law reform." 

This year your committee makes a fuller report in regard 
to leo:islation than has ever been made before inthis Associ- 
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ation. The reason for this is their belief that, with the 
constantly increasing tendency to legislate on all subjects, 
it is only by giving the members full, detailed information 
as to the course of present and prospective legislation that 
the function of the association, as stated in its charter (and 
explained by Chief Justice Rugg in his address in 1911), 
can be performed. Widespread professional interest in the 
course of the statutory law can only be secured by wide- 
spread information ; and, although in his address last year 
President Clifford said that " whatever may be the real fact, 
we are all supposed to be entirely familiar with the contents 
of the Blue Book," your committee have thought it advisable 
to face the fact rather than the supposition. We hope that 
this action will meet with the approval of the Association, 
and that the members may find some interesting informa- 
tion in the report. The policy of your committee has been 
to welcome suggestions and encourage cooperation of other 
associations and members of the bar ; and, in connection 
with the work of the committee, members have conferred, 
from time to time, with members of the committee on the 
amendment of the law of the Boston Bar Association, and 
members of the legislative committee of the Boston Univer- 
sity Law School Alumni Association, as well as with individ- 
ual members of the bar, on a variety of subjects. 

The legislature of 1913 passed 841 acts and 133 resolves 
— the largest number yet passed in any one session. There 
were considerably more than 2,000 proposals for legislation 
(more than ever before) which were considered and dis- 
posed of. From this material your committee selected the 
subjects which seemed to call for consideration by the Associ- 
ation, and then applied to the executive committee for 
authority to act. 

Of the acts passed there were three in the preparation 
of which your committee, with others interested, took a con- 
structive part by the authority of the executive committee, 
as provided in the by-laws. 

These three acts were : 

Chapter 288, "To provide for the admission as evi- 
dence of accounts kept in the regular course of business." 
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Chapter 716. " To simplify legal procedure." 

Chapter 815. "Relative to the filing of interrogatories 
in civil actions." 

In view of the important bearing of these acts on practice, 
they are discussed at length at the beginning of Part II. of 
this report. 

The report will be divided into three parts : 

Part I. Discussions and recommendations for the con- 
sideration of the Association or of the executive committee. 

JPart II. A review of legislation of 1913 of special 
interest to the bar ivith explanatory notes. 

Part HI. A review of some legislation which was pro- 
posed but not enacted. 

PART I. 
DISCUSSIONS AND RECOMMENDATIONS. 
(1) As to the Supreme Judicial Court* 
Your committee understand that, in view of the increas- 
ing amount of business, the time spent in listening to oral 
argument, the preparation of opinions and consultation, the 
trial of cases, and, the constant demand for prompt deci- 
sions, it is important that changes should be made to avoid 
unnecessary demands on the time of the judges of the 
supreme judicial court. 

First: As to the Sittings of the Full, Bench. 
The commission of 1910 recommended that all sittings 
of the full bench should be in Boston (see report, pp. 15 
and 69). This plan was unanimously approved by this 
association after discussion at the annual meeting of 1911 
(see reports, Vol. I., p. 60), and the plan was seriously 
considered by the legislature, but was not adopted at that 
time, we understand, because of the solid protest of the 
Worcester county bar. In view of that protest your com- 
mittee considered recommending that the sittings be held in 
Boston, Worcester, and Springfield until they learned that 
at the recent sitting in Worcester in September, 1913, most 
of the cases were submitted on briefs, and the whole sitting 



Digitized by 



Google 



FOURTH ANNUAL REPORT. 79 

for oral argument was finished in one day. This condition 
of affairs hardly seems to justify moving the full court to 
Worcester, which is only an hour s ride from Boston. 

The judges of our supreme court are not petitioning to 
be relieved from work. There is no more willing and 
hard-working body of public servants in the Commonwealth 
than our supreme court. But the important reason for 
revising the statutory requirements upon their time and 
strength is the interest, ^V«^, of the clients, for whom the 
courts exist; second, of the public, which pays the bills. 

From these points of view, as is constantly pointed out 
by thorough students of existing systems, the central prob- 
lem in the administration of justice in this country to-day is 
the waste of judicial power, and one of the main causes of 
this is thfe common legislative practice of tying the courts 
down by hard and fast rules which prevent the elastic 
arrangement of their time, and the use of their power, to 
meet, the pressure of business as it varies from time to 
time.* 

The clients in counties other than Suffolk, unless their 
counsel will agree to present the case at a Boston sitting, 
have to wait for the full court to come once a year to their 
county. This arrangement will not stand the efficiency 
tests which are being applied to the rules imposed upon the 
courts all over the country. 

If the full court sat only in Boston it could arrange its 
work so that there could be continuous sessions throughout 
the year, as required by the pressure of business, and con- 
venient arrangements could be made to hear cases from each 
county at certain times so that counsel from other counties 
would not be delayed by Suffolk business. It is probable 
that if it had a free hand the Court could plan its sittings in 
Boston with sufficient elasticity so that cases from any part 
of the state could be argued within a month or two after 
trial while the cases were still fresh, provided that the coun- 
sel or the court of trial would put the record in shape for 
presentation. 

* Compare the third article by George W. Alger in the December 
number, 1913, of ** The World's W ork," entitled '* Giving Judges the Power 
to be Just." 
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We recommend that a bill be introduced by the Association 
at the next legislature to carry out this recommendation of 
the commission tyf 1910, 

Second: As to the Jury Sittings. 

By Revised Laws, chapter 159, section 36, and chapter 
162, section 25, the court has power to order trial in the 
superior court of issues for a jury. It has been suggested 
that this be required in equity and probate cases. The jury 
sittings of the supreme court provided by Revised Laws, 
chapter 156, section 21, would then be unnecessary and 
could be abolished. 

This plan might raise opposition, however. 

Many men prefer to try will cases and jury issues in 
equity cases before the supreme court. 

There is also in the minds of some members of the bar 
the idea that an appellate judge should preside at jury trials 
from time to time to keep in touch with practice, etc., 
because it makes him a better appellate judge. 

Your committee believe that this last view is really 
theoretical, and that as a practical matter the occasional jury 
work wears out the judge without helping him in his 
appellate work. 

It is obviously because of this practical result that the 
court is exercising more often its power above referred to 
to send jury issues to the superior court for trial because, 
it is a physical necessity. Hitherto, as the power has been 
optional and the judges are very willing men, who wish to 
respect the wishes of the bar as far as possible, it is natural, 
in view of the strong preference of many members of the 
bar for trials in the supreme court, that the judges of that 
court should have overworked themselves in order to hold 
these jury trials ; but it is bad economy to overwork a good 
judge. It seems to the committee that it is wiser that the 
judges should not be placed in a position where they are 
obliged to decline to exercise jurisdiction which they have. 

Accordingly y for the purpose of ascertaining the views oj 
the Association^ we recommend that jury trials xnthe i<upreme 
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court be abolished and all jury issues be sent to the superior 
court* 

Third: As to the .Sittings of Single Justices. 

It has also been sufi^orested that the sittinojs of single 
justices of the supreme court in equity, and for all mat- 
ters except jury trials, be held in Boston, or in Boston; 
Springfield, and Worcester. 

The reasons for this are similar to those already stated 
as to the sittings of the full bench. The complication in 
this question, however, is the matter of transporting wit- 
nesses, etc. This raises a serious question : whether there 
is enough equity business brought before the . supreme 
court, rather than the superior court, in other counties to 
warrant the requirement of short sittings at long intervals. 
Equity or other matters requiring immediate action have to 
be brought to the courts wherever they are now, and dis- 
tances in this state for travel are shorter than in most of the 
other states which are larger. 

But of course some litigants would be put to incon- 
venience by the distances. 

Your committee is in doubt whether, in view of the 
circuits of the superior court, the value of the supreme- 
court circuits for equity matters is sufficient to outweigh 
its disadvantages in using up the time of the court. 
Accordingly, the committee report this question for discus- 
siony without recommendation^ to get the views of the Asso- 
ciation. 

Fourth: As to the Quorum of the Court. 

Our court consists of seven judges. Ordinarily five 
judges sit to hear arguments, although, by Revised Laws, 
chapter 156, section 2, a majority of four constitutes a 
quorum. 

It has been suggested that three should constitute a quo- 
rum, and should be the usual number to hear arguments and 
decide cases, with, of course, the right to submit the cases 
on briefs to the other justices when the sitting judges con- 
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sider the question of sufficient doubt or importance. The 
argument in favor of this is that it would save several 
months of the time of two judges, which they could devote to 
the other branches of their work. The ordinary appeal work 
in England is done by a court of appeal of six judges sit- 
ting in two divisions of three each. We are informed that 
fecently a third division has been made up of two law lords 
and one judge from the chancery division. The quorum of 
the house of lords is three and of the court of appeal, three, 
and it is considered in England that three is the best number 
for a court of law. 

At the time the constitution was adopted our supreme 
court consisted of five judges. In 1799 the court was 
increased to seven. In 1804 it was reduced to five. In 
1823 it was reduced to four. In 1837 it was again increased 
to five. During all of these changes the quorum was three 
judges. In 1840 Judge Marcus Morton, who had served on 
the court since 1825, resigned to become governor, and, in 
his inaugural, urged the abolition of the seat which 'he had 
vacated as follows : 

" The vacancy on the bench of the Supreme Judicial 
Court having reduced the number of justices to four, I 
recommend to the legislature the repeal of the law 
increasing the number. From a good deal of experi- 
ence in our highest court, and much observation of the 
proceedings of other judicial tribunals, I am convinced 
that no other number unites so many advantages for 
the due administration of justice as four. For cen- 
turies, the highest courts of law, in that country whence 
we derive many of our laws, and niore of our judicial 
precedents and forms of proceeding, were composed of 
four justices each. And although the numbers have 
recently been increased, yet I believe it was not because 
the former numbers were inconvenient for deliberation 
or decision." 

On this recommendation the court was reduced to four 
by chapter 87 of 1840. In 1848 it was again increased to 
five. (For the changes above described see references in 
margin of Revised Laws, chapter 156, sections 1 and 2.) 



Digitized by 



Google 



FOURTH ANNUAL REPORT. 83 

The primary object of the subsequent gradual increase to 
seven judges has been not for the purpose of increasing the 
quorum but to meet the increase in work. 

When the court was increased to six by chapter 127 of 
1852, the quorum was kept at three, and it was not until 
1859 that a majority was required for ji quorum (see statute 
1859, chapter 196, section 39). 

In 1873 the court was increased to seven; but it never 
appears to have been the practice to sit with more than live. 

The objection which is made to the plan of reducing the 
statutory quorum to three is that it is important to have all 
cases heard and decided by a majority of the court, and that 
the practice has been for at least five judges to sit, and that 
this has been followed because it is believed to have been 
not only more satisfactory to the bar and to the public, but 
to have had a material effect in maintaining the high standard 
of our decisions. 

In view of these considerations the committee does not 
recommend any change in the statutory quorum. 

No member of the committee, of course, wishes to recom- 
mend anything which will reduce in any way the level of the 
decisions of the court. 

The committee^ however^ respectfully express their belief 
that whenever the court should deem it advisable to sit with a 
court of four to hear oral argument the bar and the public 
would be satisfied with the results^ and that the standard of 
opinions would not suffer. 



Fifth: As TO THE Proposal to Transfer all the 
Remaining Original Jurisdiction to the Superior 
Court. 

Your committee understand that a proposal is likely to 
be made to the legislature at the coming session that the 
supreme court should be made into a mere court of law, and 
all its original jurisdiction, including that in equity and 
prerogative writs, should be transferred to the superior court. 

Because of this understanding the committee brings the 
subject before the Association with their recommendation. 
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The committee advise against this transfer of jurisdictiovy 
and believe that, so far as changes are necessary to relieve the 
courts the most advisable changes^ at present^ are those already 
suggested for the rearrangement of the present work of the 
court with a view to saving of time and labor without taking 
away its original jurisdiction or increasing its numbers. 

The main reason given in favor of such a transfer is the 
importance of relieving the court, as already indicated. 

The main objection is that many members of the bar 
believe it to be of great importance to the administration of 
justice that the court should retain its equity jurisdiction. 

Such a transfer of jurisdiction to the superior court at 
present would arouse strong opposition from many members 
of the bar. It is unnecessary to dwell on the comparative 
ability or inability of different members of the superior 
court to handle adequately the important original jurisdic- 
tion still retained by the supreme court. Such questions, 
although they cannot be avoided entirely in considering the 
glan, are apt to cause misunderstandings if generally dis- 
cussed. 

Under chapter 555 of 1910, which gave the power of 
assignment to the chief justice of the superior court, there 
is more elasticity in the division of the work of that court 
and gradually this fact may solve this problem in the minds 
of many members of the bar who are opposed to the sug- 
gested transfer of jurisdiction. 

The bar should contemplate the possible ultimate necessity 
of further relieving the supreme court in order to avoid 
wasting the power of its judges and depriving them of the 
time needed for adequate consultation and consideration by 
wearing them out with too much work. When that point 
is reached one method would be the transfer of the remain- 
ing original jurisdiction, except as to certain writs under 
Revised Laws, chapter 156, section 3, to the superior court 
unless the number of judges on the supreme court should 
be increased or some other plan of reorganization of the 
courts should be worked out. 

In view of the possibility of such change in future it is 
of constantly increasing importance that the whole force of 
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the professional opinion and state pride and patriotism of 
the bar and of this and other associations of the bar should 
be centered on the most vital point often overlooked in the 
discussions of system and procedure. The ultimate test of 
every system of justice lies in the ability^ training^ and 
character of the men who administer it. 

This is an age of professed enthusiasm on the subject of 
"efficiency" in all directions — in the elimination of dupli- 
cated work and of unnecessary details, etc. Applying this 
" efficiency " test to judicial business it is obvious that the 
most important improvement for the benefit of citizens for 
whom the courts exist is that their cases should be tried cor- 
rectly in the first instance so that fewer appeals will be taken 
and there will be less speculating on mistakes due to judicial 
error. This improvement requires that cases shall be tried 
in the first instance, so far as possible, before the ablest, 
most highly trained, fair-minded and well-balanced judges 
that can be found in the state, or, to use the words of our 
Massachusetts bill of rights, "judges as free, impartial and 
independent as the lot of humanity will admit." 

Sixth: As TO THE Proposal to Create a Separate 
Chancery Division of the Supreme Court. 

Another suggestion is that a new chancery division of the 
supreme court of four judges be created to take over all 
the jurisdiction in equity and prerogative writs from the 
supreme court, and all the equity jurisdiction of the superior 
court. A plan for some such separate equity court was 
considered, and briefly but emphatically disapproved of, by 
the commission of 1910 (see report, p. 12). We under- 
stand that it was also suggested in 1882,* and the discus- 
sion led to extending the jurisdiction to the superior court 
instead in 1883. 

The committee does not approve of this plan. 

As the suggestion has been made again, however, and 
may be made in future, we state the objections to it at some 

* a printed bill of 63 sections was considered by the judiciary committee 
of 1882; but was not reported, and not numbered. 
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length for the consideration of the Association in Appendix 
A attiiched to this report. 

Seventh: As to the Quarters of the Supreme Court. 
As the matter of space in coiiil; houses is constantly 
recurring and as the plans for enlarging the State House are 
now in preparation, we suggest that the Association recom- 
mend for the consideration of the State House Commission 
that provision be made for suitable and convenient quaiters 
for the supremo court in the enlarged State House. 

Eighth: As to Admtional Appropriation for 
Clerical Service. 
We recommend that a larger appropriation be made for 
clerical service or the service of secretaries if desired by the 
judges. 

(2) As to the Need of Statistics of the Work of Cotsrts. 

Many plans for legislation as to the administration of 
justice in this state, as well as in the country generally, are 
mainly the product of individual grievance based on a 
maximum of conjecture as to corrective results and a mini- 
mum of certainty as to present conditions. Often the legis- 
lature has no adequate means of ascertaining whether 
arguments presented in favor of a specific plan represent 
a typical or a sporadic case, a general or a local condition ; 
nor have they the means of knowing in many cases, exce[)t 
by the prophetic and variable judgment of common sense, 
whether a proposed remedy applied generally will not be 
worse than the alleged disease. 

The meager reports made by the superior courts to the 
secretary of state, the fragmentary aspects of judicial work 
shown in the more detailed reports of the prison and pro- 
bation commissions, and an occasional report from a special 
and temporary commission, such as that appointed to inves- 
tigate the causes of dela\ in civil actions, or the commission 
on the inferior courts of Suffolk county, comprise the 
sole sources of reliable inforniation which is at all readily 
accessible. 
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The difficulties and waste of time and effort in obtaining 
satisfactory results from sudden and unusual compilations 
and the consequent delay in the consideration of plans to 
be tested by or based on such results is apparent from the 
introductory remarks of the commission of 1910 (house 
document 1050 of 1910). 

The commission was appointed July 21, 1909, and 
charged with the difficult work of investigating "the causes 
of delay in the administration of justice in civil actions 
• . . the advisability of constituting new courts and of 
enlarging or otherwise altering the jurisdiction and powers 
of existing courts," etc., and they were to report on or 
before January 10, 1910 (less than six months). 

" On Aug. i, 1909^ the collection of data from the 
records of the various courts was begun. . . . By 
reason of the time thuft required^ it was well along in the 
autumn before the data received by the Commission 
were in any snbstatUial degree complete and a still later 
date when the Commission received the additional infor- 
mation which an examination of the original data 
showed to be important. The time, therefore, at the 
disposal of the Commission for the consideration of the 
subject matters of the resolve [etc.] . . . has 
necessarily been much shorter than we should have 
wished.-^ 

"The figures contained (in the tables appended to 
the report) in many instances made up by different 
syst£77is of classification in vogue in the different 
counties and courts are doubtless not entirely free from 
error, but we believe they represent with substantial 
accuracy the conditions with which they deal" (see 
Report, pp. 5, 6). 

It is unfortunate that so important a commission should 
have to spend a large part of its time in formulating and 
carrying out a plan for the hurried compilation of informa- 
tion which the state ought to have compiled from year to 
year according to some uniform system, so that the legis- 
lature or a commission could begin at once to consider the 
substantial merits of a question with the data at hand. In 
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the course of five years or so the conditions may change, 
and another hasty compilation will have to be made, and 
there will have been no opportunity for comparative study 
of the gradual changes during the interval. Judicial busi- 
ness needs an annual stocktaking just as much as any 
financial or mercantile business. Many of the projects for 
remedial legislation would disappear if actual^ comprehensive 
facts coxdd he known. _ Continental countries have had 
judicial statistics for nearly a half century. They are a 
prerequisite to sane progress in administration of justice in 
this country. 

A striking illustration of this is given by Mr. George 
W. Alger in the first of a series of current articles on the 
administration of justice in " The World's Work " (for 
October, at page 657) as follows : 

"This lack of exact knowledge is a great cause for 
unjust criticism of the courts. For example, a few 
years ago a learned lawyer in the western part of New 
York set himself to collecting details as to the per- 
formance of judicial business in the New York 
Supreme Court. The work of obtaining facts wa& 
difficult for the reasons I have mentioned. Havinor 
obtained information from various sources, he pieced it 
together and on it made some decidedly severe criti-^ 
cisms of the justices in New York County before the 
State Bar Association. He gave some statistics of the 
judicial service of individual judges to substantiate hia 
criticisms. Later, one of the justices who had fallen 
under this criticism made an equally caustic reply. He 
had likewise gathered statistics, from sources the law- 
yer had overlooked, which showed conclusively that the 
lawyer's criticism had been entirely unwarranted and 
unjust. The whole trouble was due to a lack of 
adequate available facts. The lawyer's error was an 
honest one." 

"... the judicial statistics of the business of 
the English courts are most elaborate in their detail. 
Sometime we may realize that exact knowledge is as 
essential in passing judgment upon the courts as upon 
any other criticised institution, and exact knowledge^ 
as yet is conspicuously lacking." 
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Such knowledge would also be very valuable to the 
legislative committees which have to pass on the salary 
bills which constantly come before them (compare the 
remarks of the joint committee to inquire into the system, 
amount, and payment of compensation of state and county 
officials, house document 175 of 1904, pp. 4, 8, 9). 

We recommend that a law be passed requiring the director 
of the bureau of statistics to collect and compile annually y in 
such form as to be readily available and practically valuable 
for comparative study, the detailed information as to the work 
of the courts and to require from the clerks of all the courts 
of the state annual returns showing the work of the several 
courts in such form and particularity as the director may 
f*om time to time detei'mine. 

As the Massachusetts bureau of statistics and its present 
director are leading forces in the movement to develop sys- 
tems of statistical compilation in this country of reliable, 
practical value, that department can be trusted to consult 
competent persons and study such existing arrangements as 
there may be in other states and elsewhere in formulating 
the plan.* The cost of this work would probably not be 
great and would be negligible as compared with the ultimate 
saving and value to the state of having reliable information 
available, 

(3) Police^ District, and Municipal Cotirts. 

We recommend the extension, so far as practicable, to 
the police, district, and municipal courts, ot the law rela- 
tive to appeals and procedure in civil causes, which has 
been successfully tried in the municipal court of Boston 
under chapter 649 of 1912. The committee is considering 
a draft bill for this purpose. 

The same reasons, set forth in the report of the commis- 
sion of 1911 (house document 1638 of 1912) which led to 

♦Compare Mr. Getteray's address at the annual meeting of the American 
Statistical Association, December 28, 1912, on *'The Function of the State 
in relation to Statistics of Municipal Finances.*' 

Among the few useful compilations in this country relating to the work 
of courts are the reports of the municipal court of Chicago and the first 
report of the municipal court of Cleveland. 
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the passage of the Boston act, apply to the other lower 
courts of the commonwealth. As is pointed out in that 
report, and in a constantly increasing volume of current 
literature on the subject, the development of these courts^ 
although they deal xciih the smaller business^ is, for that 
reason, of equal importance to that of any other department 
of the judicial system. 

(4) Municipal Court of the Qty of Boston* 
The bill refeiTed to in Part III. of this report (H. 902) 
and not adopted by the legislature is the bill recommended 
by the commission of 1911, of which Chief Justice Bolster 
was chairman. It proposes to consolidate the local Boston 
courts into one court, adapted to promote greater uniformity 
of practice and decision, and develop greater efficiency in 
general. The act is based on a carefully considered report 
(house document 1638 of 1912), and is in the line of 
improvement to meet modern requirements. It seems to 
be merely a question ot time before such an act will be 
adopted. Although this act deals merely with Boston 
courts your committee believe it to be of sufficient general 
importance as an improvement of the judicial system of 
the state to warrant action by the Association (see by-laws 
of this Association, VIII., and Roscoe Pound's article on 
" The Administration of Justice in the Modern City," 
Harvard Law Review, February, 1913). 

The committee is in doubt, however, as to the part of the 
bill providing for the consolidation of the juvenile court as 
a juvenile division. 

The committee recoinmends that the bill be supported with 
i<iich changes, if any, as shall be approved by the executive 
committee after farther consideration, 

(5) The Bill to Accekfate the Settlement of Estates (Senate Document No. 
J49 — Introduced on Petition of Hon. William T. Forbes)^ Referred 
to in Part III. of this Report. 

The bill provides in sul)stance for the settlement ot 
estates in one year instead of two, as follows : 

1. Suits to be brought against estate, and debts to be 
paid after six months from V)ond. 



Digitized by 



Google 



FOURTH ANNUAL REPORT. 91 

2. Actions barred in one year unless the Court allows 
creditors further time, not exceeding two years from bond. 

3. If court orders partial distribution of an estate after 
notice, executor or administrator shall be protected by such 
order as if it were for a final distriljution. 

This bill was approved by your committee. We recom^ 
mend that it be supported at the coming session. 

(6) Legislative Drafting and Reference Service* 
We recommend the appointment by the president of a 
special committee of three to study the subject of legisla- 
tive drafting and reference service, and to report to the 
executive committee and to the committee on legislation 
from time to time such improvements as <are deemed practi- 
imble for consideration by the legislature. 

Our reasons for this suggestion are as follows : 
First. The subject of the improvement of legislative 
drafting and reference service is rapidly developing as 
shown by the report of the special committee of the Ameri- 
can Bar Association, the introduction of a bill in Congress 
by Senator Root, and the following resolve adopted by the 
American Bar Association at its recent meeting : 

" Resolvedy That in the opinion of the Association, an 
official legislative drafting and reference service, when 
properly organized and directed, forms an efficient 
agency tending to prevent the enactment of unconsti- 
tutional, obscure and otherwise defective statutes and 
to secure the utmost brevity and simplicity consistent 
with accuracy in the language of statutes, and we 
hereby recommend the establishment and generous 
support of such service at Washington and in those 
states not now having such service." 

Part of the work assigned to the special committee of the 
American Bar Association on legislative draftinof is "to 
assist in the creation of a harmonious body of principles 
relating to the drafting of statutes" (see report, p. 13). 

This means that we shall soon have a printed set of rules 
which legislatures of various states ^ including Massachusetts ^ 
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^vill be urged to follow^ and which may have an important 
influence on our legislation. This Association ought to study 
the subject and contribute to the formulation of such rules 
before they are formula ted ^ and should not wait until we are 
asked to accept the rules'in the interest of uniformity. 

These subjects are clearly within the province of this 
Association, as the science of legislation is part of the 
science of jurisprudence in its broader sense, the cultiva- 
tion of which is the first object specified in the charter ot 
the Association. {Of the address of Chief Justice Rugg, 
Massachusetts Bar Association reports. Vol. II., p. 166.) 

(7) As to Federal Liens on Real Estate. 

As a result of the work of the American Bar Association 

(see report of 1912, pp. 569-571) by act approved March 

4, 1913, Congress amended section 3186 of the Revised 

Statutes relating to internal revenue so as to read as follows : 

"Sect. 3186. If any person liable to pay any tax 
neglects or refuses to pay the same after demand, the 
amount shall be a lien in favor of the United States 
from the time when the assessment list was received by 
the collector, except when otherwise provided, until 
paid, with the interest, penalties, and costs that may 
accrue in addition thereto upon all property and rights 
to property belonging to such person : Provided^ how- 
ever^ That such lien shall not be valid as against any 
mortgagee, purchaser, or judgment creditor until notice 
of such lien shall be filed by the collector in the office 
of the clerk ot the district court of the district within 
which the property subject to such lien is situated : 
Provided farther^ Whenever any State by appropriate 
legislation authorizes the filing of such notice in the 
office of the registrar or recorder of deeds of the counties 
of that State, or in the State of Louisiana in the parishes 
thereof, then such lien shall not be valid in that State 
as against any mortgagee, purchaser, or judgment 
creditor, until such notice shall be filed in the office of 
the registrar or recorder of deeds of the county or 
counties, or parish or parishes in the State of Louisiana, 
within which the property subject to the lien is situated.'* 
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This act becomes of special importance in view of the 
income tax. 

We recommend that a statute be passed in this state pro- 
viding for the filing of such notice relating to real estate in 
the registry of deeds of the county where the land lies, and 
when filed with the register of deeds it shall, if it applies to 
registered land, be handled by him as assistant recorder of 
the land court. There has been no occasion for using this 
statute yet in Massachusetts. The instructions of the com- 
missioner of internal revenue (T.D. 1841) and the forms 
(668 and 669) provided thereunder are shown in Ap- 
pendix B. 



(8) As to the Proposal that Seals shall not be Required on Conveyances 

of Real Estate* 

A bill for this purpose (H. 317) was introduced on peti- 
tion of Hon. W. T. A. Fitzgerald, register of deeds for the 
county of Sufiblk, who led the successful movement in 1912 
which resulted in the act to shorten the forms of deeds. 
The bill in regard to seals was referred to the next legis- 
lature, and may be considered again this winter. 

Many members of the bar sympathize with Mr. Fitzgerald 
in his desire to get rid of seals because they sometimes seem 
to be a nuisance and an unnecessary formality. Their 
abolition was advocated in this state as far back as 1859 by 
a writer in the Law Reporter, Vol. XXII., pp. 193-199. 

It is true to-day, as it was then, that many states have 
statutes making them unnecessary, or substituting scrolls, 
and one of the main reasons given in the article above 
referred to, for doing away with a seal, was that "its aboli- 
tion would be a step towards that uniformity so essential to 
convenience," etc. (see page 196). 

But an examination of the statutes and decisions in 
different states in the Union shows that there is very little 
uniformity either as to the statutes or as to their effect, and 
less uniformity and more uncertainty in the law as a result 
of these statutes. 
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To illustrate the differences other than mere loose drafting 
of statutes :* 

1st. Some states attempt to abolish all seals, whether 
used by individuals or corporations. 

2d. Some abolish only individual seals. 

3d. Some abolish them or do not require them for con- 
veyances only. 

4th. Some substitute scrolls. 

5th. Some have supplementary acts which attempt to 
meet objections by providing that all written instruments 
shall imply a consideration which can be rebutted. 

6th. Some provide that instruments showing an intent 
to be sealed instruments shall be treated as sealed although 
not sealed. 

Under many of these statutes questions arise as to 
impeaching consideration in actions on covenants, conflict 
of laws, etc. 

The question comes down, therefore, to this : Is the fact 
that they are considered a nuisance a sufficient reason for a 
change which might further complicate the law of contracts ? 

" In the common law, it [the seal] has been made the 
general test of the character of legal obligations, the 
source of their general division into simple contracts and 
specialties^' (Law Reporter, supra). 

The contractual aspect of a conveyance of land is more 
important in the country districts of the state than in the 
larger cities where titles are subjected to keener scrutiny, 
and covenants of warranty are avoided as much as possible. 
In the country districts a full warranty deed is expected 

*1. General abolition of seals: Cal., Idaho, cf. La., So. Dak. (but see 
statutory conflict), cf. Tex., Utah, and 122 Ala. 602. 

2. Abolition of individual seals only : Alaska, Ariz., Ark , Ind., Kan.» 
Ky., Miss., Mo., Tex., Wash. 

3. A^ition of seals on conveyances only: Ala., Colo., Ga., N.Y., R.I. 

4. Scrolls substituted: Ala., Colo., Del. (by decision), Fia., Ga., Idaho, 
111. 

6. Written instrument implies consideration: Ala., Ariz., Cal., Fla., 
Idaho, La., Kan., Mo., Tex. 

6. Intention to seal given effect of seal : Ala., cf, R.I., S.C 
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and is relied on. The decisions in other states where they 
have legislated about seals indicate that the practical value 
of such a warranty would be rendered so uncertain by mak- 
ing a seal an optional formality that every careful convey- 
ancer in Massachusetts would continue to use theni, and 
that those who did not might regret it. Under these cir- 
cumstances your committee do not see in the plan any 
advantage to buyers or sellers of land, or to the bar or to 
the public generally, of sufficient importance to outweigh 
the disadvantage to all of introducing a new complication and 
uncertainty into the law of contracts, the full effect of which 
cannot be clearly predicted. 

One important function of a seal has been generally over- 
looked in the discussion, and that is, its function as a pre- 
ventive. Prevention of litigation and doubts is the under- 
lying purpose of our land court and its system of registering 
title which has developed so successfully in this state. 

Now many questions for litigation or doubts, which may 
cause more trouble than seals, are prevented in Massachusetts 
by the necessity of a seal, which operates to avoid trouble and 
uncertainty, and to preserve that uni/ormitf/ in the law of 
contracts ivithin the state, which appears to have been sacri- 
ficed in some other states for the vague and disappointed 
hope of producing uniformity among the states. 

The sharp conflict of opinion which has followed legisla- 
tion about seals elsewhere is shown by the following remarks 
of Texas judges : 

Texas first legislated about seals in 1858. In 1867, in 
the course of an opinion on the effect of the act, Willie, J., 
stated that it was meant to abolish forever these " relics of 
ancient barbarism " (see Foster y, Ghamplin, 29 Tex. 22, 29). 

But in 1869 the court had changed, and in Eborn v. 
Cannon's Admrs,, 32 Tex. 231, Lindsay, J., said : 

*' Every enlightened juris.t cannot but concur in 
deprecating the confusion, superinduced in the construc- 
tion and interpretation of written contracts in conse- 
quence of dispensing with seals and of everything of a 
like import in certain instruments. The result has been 
to ppiplex and confound the clear conception and satirfac- 
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tory elucidation of the legal effect of many sealed and 
un^tealed instruments. Such innovations upon long- 
established rules which have become thoroughly interwoven 
into the very framework of the judicial systeyn of a coun- 
try are rarely duly weighed and considered in the hasty 
legislation . . . and the resulting mischief in com- 
plicating questions and in multiplying the uncertainties 
of judicial administration often largely overbalance the 
imagined benefits from a changeJ*^ 

It is easy to call a seal a " relic of barbarism," and it is 
right that its value in modern law should be tested as every- 
thing else is being tested. But applying this test we believe 
that the preventive value of the seal far outweighs any incon- 
venience which it causes. 

The secretary of this committee has a mass of material 
from different states ; but it has not seemed worth while to 
arrange and classify it all in detail. 

It seems sufficient to give in a footnote * a rough classifi- 

* Some branches of the law in which questions arise are : 

(1) Agency. 

a. Undisclosed principal. 

(a) Sealed instruments in general. 

(6) Deeds. 
h. Oral authority to execute. 

(2) Consideration. 

a. Instruments in general. 

(a) Where parties intend consideration. 

(6) Where parties intend no consideration. 
h. Deeds. 

(a) To effect conveyance of title. 

(b) To make covenants binding. 

(3) Covenants to run with land. 

(4) Estoppel by deed. 

(6) Statutes of limitations. 

(6) lletroactive effect. 

(7) Suretyship. 

(8) Delivery. 

(9) Escrow. 

(10) Conflict of laws. 

( 1 ) When instrument executed in state abolishing seals and sued 

on in state with similar laws. 

(2) When instrument executed as in (1) and sued on in state 

not abolishing seals. 

a. Distinction between remedy and obligation. 
h. What safeguard given against erroneous application 
of law? 

Covenants running with land. 
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cation of some of the branches of the law in which ques- 
tions for litigation or doubt have arisen and may arise as a 
result of legislation about seals, and in some cases with 
peculiar results. 

Of course some of these questions can be anticipated and 
provided for in a statute, and at least eight different draft 
acts have been suggested, copies of which are in the hands of 
the secretary of this committee. But in trying to change a 
rule which, in the words of Judge Lindsay, has *' become 
thoroughly interwoven into the very framework of the 
judicial system of a country," one finds that in stopping one 
hole another is opened up, and after several attempts to 
avoid " the resulting mischief in complicating questions and 
in multiplying the uncertainties," of which we certainly 
have enough already in the law, one asks what is the use of 
unsettling the law merely to avoid the simple act of putting 
on a seal which really causes no serious trouble for any one ? 

Laymen often complain of the technical formality of law, 
but the thing which causes by far the most serious complaint 
is doubt and uncertainty as to (he application of the law. 

The law about seals is pretty well settled in this state 
and, this being so, we submit that there is a great deal of 
wisdom in the old saying "stick to the devil you knoav." 

We advise against any attempt to legislate on the subject,* 

(3) When instrument executed in state not abolishing seals and 

sued on in one which does abolish them. 

a. Instrument unsealed. « 

h. Instrument sealed. 
What protection against erroneous Hpplication of law? 

(4) Situation may be (1), (2), or (3), and instrument may deal 

with land in state which has different law from place (a) 
of execution (i) of suit. 
Among the Massachusetts cases which indicate lines of uncertainty which 
might result from legislation about seals see Williams v. Williams^ 8 Pick. 
327; Coddingion y . Ooddard, 16 Gray, 446; Shaw v. Farnsworth, 108 Mass. 
367; LernedY. Johns, 9 Allen, 419,421; Elwell v. Shaw^ 16 Mass. 42, 47; 
White V. Dahlquisi Mfg. Co., 179 Mass. 431; Mather v. Corliss^ 103 Mass. 
571; Williams v. Smith, 161 Mass. 252; Wheelwright v. Wheelwright, 2 
Mass. 464; Fairbanks v. Metcalfe 8 Mass. 238; Elastic Tip Co. v. Graham, 
185 Mass. 600, 601; see also 2 Bl. Com. 306, 307; Leake, Contracts (5th 
€d.), 7, 13; Foundling Hospital v. Crane, [1911] 2 K.B. 367. 

* In considering this subject the committee has been greatly assisted by an 
examination of the laws of other states made by John M. Maguire, Esq., of 
the Boston bar. 
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PART n. 

REVIEW OF LEGISLATION OF J9I3. 

The three acts, in the preparation of which your com- 
mittee took a constructive part, were as follows : 

Chapter 288. Relative to Book Accounts, 

This subject was proposed to the legislature in the follow- 
ing brief form, viz. : 

" All books of account kept in the regular course of 
business shall be admissible in evidenct^ in all actions 
in the Courts of the Commonwealth." 

Your committee felt that so unguarded an act was unwise, 
but that the suggestion had valuable possibilities, and they 
were authorized to redraft the bill. Accordingly, several 
redrafts were made, and after consultation with the mem- 
bers of the judiciary committee of the legislature the present 
statute was agreed upon and passed. 

Chapter 716. To Simplify Legal Procedure. 

As the following statement in support of this bill was 
sent to every member of the legislature, we submit it in full 
to the Association as part of the history of the act showing 
the'intention of its supporters. 

Statement in Support of Bill " To Simplify Legal 
Procedure" (Introduced on Petition of Hon. 
Grafton D. Cushing and Channing H. Cox, Esq.)^ 

"This bill contains the substance of measures recom- 
mended by the American Bar Association. It is sup- 
ported by the Executive Committee of the Massachusetts 
Bar Association, which represents lawyers from all 
parts of the state, and by the Committee on Amend- 
ment of the Law of the Boston Bar Association, which 
has carefully considered the measure. It was advocated 
at the hearing before the Joint Committee on Judiciary 
by Moorfield Storey, Esq., former president of tlie 
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American Bar Association ; by former Judge James 
R. Dunbar, representing the Boston Bar Association ; 
by Ezra R. Thayer, Dean of the Harvard Law School, 
David A. Ellis, Esq., and Frank W. Grinnell, Esq., 
a!i three representing the Massachusetts Bar Associa- 
tion; by Homer Albers, Esq., Dean of the Boston 
University Law School ; by Hon. J. J. Corbett, cor- 
poration counsel of Boston, and by other members of 
the Bar. 

" The purpose of this bill is, in brief, to assist the 
Courts in avoiding, so far as possible, repetition of 
trials and the incidental delays and expense to the 
litigants. 

" None of the provisions of the Act are new or 
untried. 

" The substance of the provisions is similar to the 
substance of the English Rules of Practice, but care- 
fully worded to adapt the rules to our American con- 
stitutional requirements, so that the statute shall not 
invade the province of the jury. Similar statutes 
have been recommended by President Taft, by the 
American Bar Association, and arc being recommended 
and adopted in other states. See Reports of American 
Bar Association for 1912, pp. 557-566, 1911, p. 448 ; 
Practice Act of 1912 in New Jersey ; the New York 
Practice, which is discussed in an article by Mr. E. P. 
Wheeler in the January and February number of the 
American Law Review for 1913. See also Wigmore 
on Evidence, sec. 21. 

" ThefivM three flections of the bill are interlocking 
sections which have been carefully fitted torjether. 

"Section 1. 

" Section 1 confirms the practice towards which our 
Court is rapidly approaching. It represents the Eng- 
lish practice (see Order 39, Rule 6). It has been 
recommended by President Taft twice to the Congress 
of the United States. It was passed by the House of 
Representatives, and was held up in the Senate on the 
personal request of Senator Raynor, whose untimely 
death doubtless prevented its passage. It has been 
adopted in the last few years in Ohio, New York, New 
Jersey, and various other jurisdictions upon the 
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recommendation of the American Bar Association and 
the local Bar Associations. A somewhat similar sec- 
tion was recommended by the Commission of 1910 on 
Causes of Delay in the Administration of Justice (see 
House Doc. of 1910, No. 1050, p. 100; see also, in 
general on this section, Wigmore on Evidence, 
sec. 21). 

" This section would avoid any remaining influence 
of the following opinion in Ellifi v. Shorty 21 Pick. 
142, at page 144, where the Court ordered a new trial 
in 1838, with the following statement : 

" ' We . . . find ourselves constrained to grant 
a new trial. We regret that we find it necessary to do 
this ; because the action involves no principle of law, 
is attended with an expense disproportionate to its 
importance, has been fully and elaborately tried and 
been brought to a result, which was entirely satisfac- 
tory and which there is very little reason to suppose 
will be changed on another trial, by the exclusion of 
the evidence which was impro[)erly admitted.' 

"Section 2. 

" Section 2 is adapted from the English Judicature 
Act Rules, order 40, rule 10, and is an extension of 
the idea underlying the Massachusetts statute, c. 236 
of 1909, which was interpreted and applied in the Ffrv- 
guson case, 204 Mass. 340, at 345, and Archer v. 
Mdridye, 204 Mass. 323 at 327. 

" The object of this section is to assist the Appellate 
Court by encouraging the practice of framing separate 
issues and taking special verdicts in cases where such 
a course would enable the Court to correct errors of 
the trial judge by dealing with the case as justice 
required upon the findings of the jury without sending 
the case back to be tried all over again simply because the 
general verdict was taken when this whole expense and 
delay of a second trial could have bten avoided if the 
jury had been requested by the trial Court to ansuer 
specific questions and decide separate issues. This sec- 
tion is not drawn in such a way as to make it obligatory 
upon the trial Court, but it is to favor the practice of 
taking special verdicts in proper cases, which we 
believe to be an important and necessary step in any 
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attempt to materially reduce delays and exceptions 
resulting from new trials. 

" The last sentence of section 2 is to meet a situation 
such as is shown in the case of Smith v. Lincoln^ 198 
Mass. 388. 

''Section 3. 

" Section 3 gives the Court authority to ascertain, so 
far as possible without in any ivaf^ invading the province 
of the jury ^ the substance of alleged errors when such 
substance does not clearly appear upon the record. 
Section 3 is more carefully worded' than the similar 
section of the New Jersey Act, sec. 28, printed on 
page 565 of the Report of the American Bar Associa- 
tion for 1912, and emphatically recommended by the 
committee of that association on page 560. A similar 
provision appears in the English Rules of the Supreme 
Court, order 58, rule 4 ; and its value was shown in 
the Crippen case, as appears in the article in 23 Green 
Bag, 12. A somewhat similar section was recom- 
mended by the Massachusetts Commission of 1910 
above mentioned (see House Doc. 1050 of 1910, at 
page 100). 

" This section is carefully guarded in two ways : 
First, by the fact that the Supreme Court is bound by 
the Constitution to construe and apply it so that it will 
not invade the province of the jury ; and second, by 
the express words 'without involving any question for 
a jury.' A good illustration of this sort of thing is 
the case of an Offer of Proof excluded at the trial. 
The Court, on appeal, should have, and under this sec- 
tion would have, the power to ascertain, in such man- 
ner as it deemed advisable, without in any way invad- 
ing the province of the jury, what the evidence was on 
the strength of which the Offer of Proof was made. 
And if the evidence is not suflScient to warrant the 
Offer of Proof, the exclusion of which constitutes the 
alleged error, the Court will be in a position to dispose 
of the case without causing the delay and putting the 
community to the large and unnecessary expense of a 
new trial. 

" As another illustration of the practical application 
of this section — suppose the trial judge should admit 
in evidence a declaration of a deceased person (or an 
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entry in an account under the new statute passed a few 
weeks ago) without the required preliminary findings 
that the declaration or entry was made before the 
action was begun. That question is a question tor the 
Court and not for the jury under those statutes, and 
the Appellate Court could take evidence on the ques- 
tion without invading in any degree the province of the 
jury in deciding whether there should be a new trial. 

" Section 4. 

" Section 4. Under the existing equity practice in 
Massachusetts it is impossible on an appeal to raise 
questions of the admission or exclusion of evidence. 
This must be done by exceptions. The real merits of 
the case can only be raised by an appeal. An appeal 
cannot be taken until a final decree is entered. A 
final decree cannot be entered as long as the exceptions 
are pending. Hence, under our present practice, if a 
party is aggrieved both by the rulings <^f the judge on 
the evidence and on the merits he must first take up 
his case on exceptions and then come back to the 
Superior Court or to the single justice of the Supreme 
Court to have a final decree entered in conformity 
with the rulings on the exceptions and then go back to 
the Supreme Court again on an appeal to raise the 
merits of the case. The purpose of this section is to 
enable a party in one proceeding to raise all the points. 
The section is drawn in view of Revised Laws, c. 159, 
sec. 24, Equity Rule 35, and the cases of Clair v. 
DobJe, 196 Mass. 94 ; McOusker v. Girger, 195 Mass. 
51 ; Knowles v. ITvoicJes, 205 Mass. 292, 293. 

" Section 5. 

" This provides that, upon a case stated by agreement 
of the parties, the Courts shall have the same power to 
draw inferences from the facts agreed in an action at 
law as they have in a suit in equity. The present prac- 
tice in actions at law is vexatious and throws unneces- 
sary expense on the parties and labor on the Courts. 
As the law now stands, no inferences can be drawn in 
an action at law from the facts stated, unless there is a 
special agreement that such inferences may be drawn, 
and, if the plaintiff is not entitled to judgment upon 
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those facts as a matter of law, judgment must be given 
for the defendant {Berton v. Atlas Assurance Co,, 203 
Mass. 136; Friedman v. Jaffe, 206 Mass. 454), or, if 
the Court considers that the facts are imperfectly stated 
by inadvertence, the case is sometimes discharged and 
the action sent back for trial ( Old Colony H.H. Co. v. 
Wilder, 137 Mass. 538, 539 ; Gallagher v. Hathaway 
Mfg. Co., 169 Mass. 578) . On the other hand, if there 
is a special agreement that inferences may be drawn, 
this will authorize the judge before whom the case first 
comes to draw inferences of fact, but the Full Court on 
appeal will not draw any inferences and will only deter- 
mine whether the appellant is entitled to judgment as 
matter of law on the facts stated with all possible infer- 
ences drawn against him ( Old Colony H.H. Co. v. 
Wilder, 137 Mass. 538; Johnson v. Mutual Ins. Co., 
180 Mass. 408). But in suits in equity, the Court on 
appeal, as well as in the first instance, draws all proper 
inferences from the facts set out in a case so stated, 
without any agreement regarding inferences {Doiiahoe 
V. Turner, 204 Mass. 275), in the same manner as it 
draws inferences from the facts found by a judge at the 
hearing (Steinartv. Tagen, 207 Mass. 397 ; Knowlesv. 
Knowles, 205 Mass. 294) or by a master {Ameriam 
Circular Loom Co. v. Wilson, 198 Mass. 200). 

"There is no reason for maintaining such a distinc- 
tion between cases stated in different proceedings. It 
is an advantage to the parties and to the public to have 
cases disposed of without the expense and trouble of a 
trial where they can be got to agree upon the facts, and 
they ought i>ot to be compelled to go to a trial, in order 
that an inference may be drawn from those facts (see 
Rand v. Hanson, 154 Mass. 91) in an action at law any 
more than a suit in equity. At present it is dangerous 
in an action at law to agree that inferences may be 
drawn, because the appellant will be in a more unfavor- 
able position on appeal than without such an agreement, 
and, if there is no such agreement, the case stated must 
contain all inferences with the same particularity as 
special verdicts at common law. This section in the 
bill is taken from the Judicature Act Rules, order 34, 
rule 1, which has been in force over thirty-five years in 
England. 

''For the history of cases stated see Old Colony 
R.R. Co. V. Wilder, 137 Mass. 537. 
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" Conclusion. 

" In conclusion it should be clearlt/ understood that this 
proposed Act is not in any way intended as a criticism 
of the able administration of existing laiv by our Supreme 
Judicial Court in the matttr of granting new trials or in 
other matters. 

"The proposed Act is intended not to change our 
general system, but to improve certain details in the 
existing rules of procetiure. 

" Our present Massachusetts Practice Act, with the 
exception of certain changes in detail, is substantially 
that recommended by the Commission of 1851, which 
consisted of Benjamin R. Curtis, later Associate Jus- 
tice of the Supreme Court of the United States, Reuben 
A. Chapman, later Chief Justice of the Supreme Court 
of Massachusetts, and Nathaniel J. Lord, who was then 
the leader of the Essex County Bar. The Act of 1851 
was amended in various details during the subsequent 
years, and in 1883 the statute was passed allowing full 
equity jurisdiction. Because of these Acts, the general 
plan of which is good, there is no occasion for recasting 
the whole state practice, as is being done in some states 
where the administration of justice has not been as care- 
fully planned and carried out as it has in Massachusetts. 
There is no substantial ground for any general attacks 
on the Massachusetts system of procedure such as are 
being made in other parts of the countr3^ All that is 
needed in dealing with the subject of procedure in this 
state is occasional changes in detail made in carefully 
worded statutes or rules of Court based upon the best 
practice and the best precedents, and drawn in the spirit 
of perfecting and protecting a simple system of proced- 
ure adapted to its object and carefully guarded from the 
danger of being distorted by persons who are interested 
primarily in particular classes of litigation, either on 
one side or the other. 

** The proposed Act has been drawn in this spirit and 
we hope for its passage." 



In connection with section 1 of the act, in addition to 
the above references, see Bray v. Ford, [1896] A.C. 44 ; 
Oreilly v. McCall, [1910] 2 Irish Reports, 42, 70. 

The act is referred to and quoted as a suggestion to 
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other states in the recent report of the special committee of 
the American Bar Association to prevent delay and unneces- 
sary cost of litigation. 

In connection with this act and the earlier act of 1909, 
chapter 236, we call the attention of the association to the 
opinion of Chief Justice Rugg in the' recent case of 
BothwellY. Boston Elevated Ry. Co.^ decided September 
12, 1913, and reported in the " Banker and Tradesman" of 
September 27, 1913; also to the case of Slocurn v. New 
York Life Ins. Co., 228 U.S. 364, and the dissent of Jus- 
tices Hughes, Holmes, Lurton, and Pitney ; the analysis of 
the majority opinion in that case by Mr. John L. Thorndike 
in the '* Harvard Law Review" for June, 1913, and the 
action of the American Bar Association committee in apply- 
ing for a rehearing which was approved by the association at 
its recent meeting in Montreal. 

Chapter 815, Relative to Interrogatories in Civil Actions * 

This act is a revision of the statutory law of discovery, 
and, in its effect on practice, is one of the most important 
passed in recent years. The new features of the act are : 

First. It makes the rule in equity the same as at law, 
viz., that any party may, after the filing of the bill or 
declaration, "interrogate an adverse party for the discovery 
of facts and documents admissible in evidence at the trial 
of the case." 

Second. It extends to individuals the duty to investi- 
gate before answering, hitherto confined in practice to 
corporate officers. 

Third. It repeals the vague clause that a party shall 
not be obliged to give an answer which would "disclose 
the manner in which he intends to prove his own case " 
(as recommended by the commission of 1910 — see Massa- 

* For a study of the law of discovery in Massachusetts prior to 1903, see 
16 Harvard Law Review, pp. 110-125, and 193-208, and cases there cited; 
since 1003 see Loontyy. Saltonstall^ 212 Mass. 69, and cases there collected; 
also Parrot v. Mexican Central Ry,, 207 Mass. 184, at page 197, and 
D'Addio V. Hinckley Rendering Co.^ 213 Mass. 465, and the statutes 
refftrred to in section 9 of chapter 815 of 1913. For the English practice, 
see the current Annual Practice Book. 
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chusetts Bar Association reports, Vol. I, pp. 106 and 144, 
145). The uncertain meaning of this clause was discussed 
in Looney v. Saltonstall^ 212 Mass. 69. 

Fourth. The Right to Qualify Answers. 

Formerly the party was allowed to insert in his answer 
" any matter relevant to the issue to which the interrogatory 
relates," which was interpreted to mean the issue in the 
cause. For the history of this clause see the opinion of 
Judge Hoar in Baxter v. Massasoit Ins. Co.^ 13 Allen, 320, 
at page 324. 

The extent to which this right to qualify was used or 
abused resulted in a proposal by the commission of 1910, 
and again this year, to repeal it entirely. This plan was 
opposed by your committee and others and, as a result, £he 
statute as passed leaves this right in the discretion of the 
court, where it ought to be, so that when it is fair a party 
can be allowed to protect himself from being subjected to a 
forced, partial, or garbled admission in writing in answer to 
skilfully framed questions. 

Fifth. 7 he Barnes of Witnesses. 

Until 1911 there was no right to compel the disclosure of 
the names and addresses of witnesses. In that year the 
Coui-t was given discretion to order such disclosure "if 
justice seems to require it upon such terms and conditions 
as the Court may deem expedient where the names of. wit- 
nesses are in the exclusive possession of one party to the 
action" (see statute 1911, chapter 593). 

This year it was proposed to repeal this clause as to 
discretion of the Court, and leave the statute so that there 
would be an absolute right in each party to the names, etc., 
of the other party's witnesses. Your committee opposed 
this plan, and the act, as passed, omits the clause restricting 
the Court's discretion to cases in which the names of wit- 
nesses are " in the exclusive possession of one pai-ty," and 
leaves the whole matter in the hands of the Court, where it 
ought to be left. 

The rapid development of the statutory law of discovery in 
this state in recent years^ and the movement to carry it fiir- 
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ther to dangerous extremes^ dese)Te the most considerate 
attention of the bar. 

The few remaining restrictions on discovery in Massa- 
chusetts, as well as obvious dangers of injustice from the 
present extended scope, rest on serious grounds : 

(a) The danger of subjecting the party interrogated to 
the perjury of his opponent's witnesses. This very real 
danger in practice is sometimes ignored too much in discus- 
sions of procedure, but the commission of 1911 on the 
inferior courts of Suffolk county called attention to it in 
connection with the system allowing a retrial on the facts in 
cases appealed from the lower courts. The commission 
said, on page 13 : 

" there are not wanting evidences that it is iostering a 
tendency at the second trial to make the evidence fit 
the needs of the case ; in a word, it is a direct encour- 
agement to perjury." 

(6) The second danger of the system is that of causing 
unreasonable and unnecessary annoyance and expense by 
requiring investigation before answer. The system, if skil- 
fully used, may be made very oppressive unless carefully 
administered by the courts. 

Under the older systems from which equity procedure 
developed, a party seeking discovery made specific charges 
of evidence which his opponent was called upon to answer, 
and some modern adaptation of this old requirement that 
the Court shall be informed of the reasons for ojrantinsr 
discovery furnishes a part of the solution of the problem of 
fair administration. 

(c) A third danger applies to the disclosure of the 
names of witnesses, in the use of the system, not merely to 
ascertain the names of witnesses not known to the inter- 
rogating party, but to find out which of his witnesses are 
known to the other party with a view to gambling for a 
settlement or surprise if he is ignorant. The way to avoid 
this abuse seems to be for the Court, before ordering a 
party to disclose names of witnesses, to require as a condi- 
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tion precedent that the interrogating party disclose the 
names of all of his witnesses in order that the Court may 
know whether ** justice requires" a disclosure from the 
other party. 

(cZ) The courts also face the danger of causing damage 
by allowing or enforcing unnecessary or unfair interference 
with privacy. This danger may be obviated in cases, when 
it is important, by orders of secrecy, under penalty of con- 
tempt or pecuniary liability. Such orders are within the 
discretion of the Court and may become important with the 
extended scope of discovery. (A form of the English 
order is shown in Seton on Judgments and Orders, Vol. 1, 
6th ed. [1901], at pages 58, 59.) 

In calling attention to these incidental dangers we do not 
attempt to obscure or minimize the value of the system in the 
general administration of Justice^ hut we believe that the ex- 
periment of the new act should be allowed ample time to be 
tested in practice before further changes are attempted. 



Other Legislative Acts of Interest to the Association are ConsUtxxtional 
Amendments* 

Resolves^ chapter 116 {Discretionary Referendum) , gives 
the legislature authority to order a state-wide referendum 
on any act or resolve. 

The effect of this amendment is simply to settle the dis- 
puted question, discussed in the opinions of the justices in 
160 Mass. 586, as to whether such a referendum was within 
the constitutional range of legislative power. This amend- 
ment settles the point for the future in accordance with the 
minority opinions of Justices Holmes and Barker. 

This Association took no action either for or against this 
measure. 

The amendment was adopted by the people November 4, 
1913. 

Resolves y chapter 28 ( Women as Notaries Public). That 
women may be appointed notaries public. This amend- 
ment appears to have been defeated by the people. 
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G)urts and Procedure* 
Chapters 515 and 840. Injunctions. 
These acts regulate the procedure relating to the issuance 
of preliminary injunctions. The probate i^ourts are expressly 
excepted from the operation of the act hij chapter 840. 

Chapter 563. The New Act as to Illegitimate 

Children. 
The earlier draft of this act was amended to meet criti- 
cisms of this Association. 

The following statement is reprinted from report No. 1 
of the committee on law and procedure of the Association 
of Justices of District, Police, and Municipal Courts which 
proposed the new act : 

'*The old law, as was recognized at the October 
meeting of the Association, iailed to accomplish its 
purpose of securing support for illegitimate children. 
The fact that the complainant at will might cause the 
imprisonment of a poor defendant for three or four 
months after conviction, if not before, and that such 
imprisonment terminated all practical liability, resulted 
frequently in a settlement by a forced and unhappy 
marriage, or a cash settlement for a comparatively 
small sum from which the child gained no benefit. 

'* The new law assimilates the procedure to that under 
the Uniform Desertion Act, St. 1911, c. 456, and the 
probation collection system generally adopted under 
that act is intended to become the most valuable feature 
of the new law. To secure the use of that system, the 
proceedings are made criminal. To obtain the right 
to arrest before the birth of a child, the begetting of 
an illegitimate child is made a misdemeanor. But it is 
hoped that in practice no man will be sentenced for an 
oflTence under this act so long as he makes reasonable 
contributions towards the support of the child. 

" It was necessary to make the adjudication of i)ater- 
nity a separate and appealable judgment, in order that 
the question of paternity might be conclusively settled 
even though the case should never reach the ordinary 
final judgment, ?.e., the sentence, before which there is 
ordinarily no conclusive adjudication of guilt. Lever- 
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ett V. Rivers, 208 Mass. 241, 244. While an adjudi- 
cation of paternity, not appealed from, is made 
conclusive, nevertheless if the case finally reaches the 
point of sentence, whether by way of suspended sen- 
tence (Renado v. Lummus, 205 Mass. 155) or after 
ordinary probation (Marks v, Wentworth, 199 Mass. 
44) , the sentence may still be appealed from under St. 
1913, c. 652, although on such appeal the prior adju- 
dication of paternity cannot be reviewed. 

"The adjudication cannot be made, against the objec- 
tion of the defendant, until the mother is at least six 
months advanced in pregnancy. The provision lor 
adjudication before birth permits a speedy decision of 
clear or admitted cases, permits orders for the payment 
of confinement expenses, and accelerates the disposition 
of appeals ; but in well contested or doubtful cases 
there is nothing to prevent the court from continuing 
the case for further hearing until the child is born, in 
order to learn the appearance of the child (Scott v, 
Donovan, 153 Mass. 378) and the date of the birth as 
compared with the alleged date of intercourse. It is 
hoped that the perfunctory practice permissible under 
the old law will give way at once to the requirement of 
proof beyond a reasonable doubt before subjecting a 
defendant to the greater and more lasting liabilities 
under the new law, as well as the public disgrace 
involved in the adjudication. 

' While Sect. 3 permits a settlement of a case if the 
court is satisfied that 'adequate provision has been 
made for the maintenance of the child,' it is hoped that 
the inadequate settlements often made under the old 
law will not be ])ernntted, and that in cases ot doubt 
the defendant will be ordered to make periodical pay- 
ments, so that later the child may not be left a charge 
upon the mother or the public. The court may refuse 
to sanction a settlement unless the money is placed in 
trust with some responsible person. 

" Even though the adjudication takes place before 
the birth, no order for support and no sentence can be 
imposed until after the birth. 

" The case cannot well be continued in court on proba- 
tion during minority ; in most cases under the Uniform 
Desertion Act a year is the practical limit of probation 
with an order for support. After the probation period 
has ended, and the case has been filed, there must be 
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some provision for enforcing the continuing liability to 
contribute to the support of the illegitimate child. 
Furthermore, there are cases where the child was be- 
gotten before the pasj?a«:e of the new law or outside the 
Commonwealth, to which the offence of begetting an 
illegitimate child cannot constitutionally apply. To 
cover all these cases. Sect. 7 creates the offence of non- 
support of an illegitimate child. This section should 
not be used in cases wiiere Sect. 1 is applicable, because 
the provision for a separate and conclusive adjudication 
of paternity under Sect. 1 does not apply to Sect. 7, 
and the procedure under Sect. 7 is in that respect 
inferior. In order to terminate proceedings under 
Sect. 7 in such a way that the question of paternity 
shall be finally settled, some sentence must be imposed. 
See Com. v. Ellis, 160 Mass. 165. Marks v. Went- 
worth, 199 Mass. 44." 

Chapter 471. Relative to Police, District, and 
Municipal Courts. 

The following explanation of this act is reprinted from 
report No. 1 of the committee on law and procedure of the 
Association of Justices above referred to : 

" Sect. 1 declares the law as stated in Com. v. Blake, 
12 Allen, 188, resolving any doubt created by the 
forms appended to R.L., c. 218. By Sect. 2 the sus- 
pended sentence idea is extended to orders of commit- 
ment in the non-criminal cases of offences committed 
by delinquent children, and to orders of commitment 
to various scholastic institutions, not amounting to 
* sentences,' and therefore not within the suspended 
sentence law. See St. 1913, c. 653. By Sect. 3 the 
justices, who have the responsibility for expenses in 
the lower courts, are given an oversight over them. 
Sect. 4 amends the unused provision for final trials 
before three justices, by permitting a final trial before 
one justice by consent. 

"The remainder of the act revises the equitable 
PROCESS law. The principal changes are as follows : 

" (a) Cases not heard on the return day need not be 
continued to a day certain in order to be kept alive, 
but may be called up for hearing at a later time like 
motions or ordinary civil cases, as the court may 
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direct. It is suggested that the same notice and certifi- 
cate should be required as are now called for by dis- 
trict court rules VII and VIII. 

" (6) Upon a finding of inability to pay, the case is 
dismissed. 

" (c) The decree need not state the amount allowed 
the debtor for the support of himself and his family. 

" (d) The second decree threatening contempt pro- 
ceedings is eliminated. 

" (e) The fees are reduced to one dollar, and express 
provision is made for their collection, with other costs. 

" (f) Constables aregiven power, which they possibly 
did not have before, to serve all processes under this 
law." 

Chapter 653. Suspended Fines. 
The following explanation is reprinted from the report 
No. 1 of the committee of the Association of Justices above 
referred to ; 

" On February 27, 1913, his Excellency the Governor, 
in a message to the General Court, pointed out that 
more than 11,000 defendants were imprisoned annually 
for inability to pay fines ; that while many of the courts 
use the suspended sentence law to give defendants time 
to pay fines, others have not disco.vered its value or are 
not in sympathy with it ; and that a law should be 
passed ' to bring the administration of the law through- 
out all our courts into harmony with the practice now 
established in our most progressive courts.' 

''The result was St. 1913, c. 653, under which, upon 
imposing a fine not exceeding fifteen dollars, the court 
must first find whether the defendant can pay presently 
or not. If he cannot, the execution of the sentence 
must be suspended unless the court makes one of two 
further findings, (a) that the defendant will probably 
default, or (6) that such suspension will be detrimental 
to the interests of the public." 

Other Acts. 
Chapter 68, To advance land-damage cases for si)eedy 
trial. 

Chapter 81. That records of conviction of witnesses for 
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misdemeanor shall not be admissible to afleet credibility of 
a witness unless conviction within five years of time of 
testifying. 

Chapter 257. Relative to service on certain foreign cor- 
porations. 

Chapter 130. Transferring jurisdiction of petitions for 
money deposited in certain cases with state treasurer from 
the superior court to the probate court. 

Chapter 307. That equitable defences shall be available 
in any court. 

Chapter 309. Relative to service of writs against cities 
and towns. 

Chapter 401. That the assessed value of real estate for 
three years next preceding taking or injury may be intro- 
duced as evidence of the fair market value in land-damage 
cases. 

Chapter 457. To authorize continuances in cases against 
children. 

Chapter 644. Relative to venue of transitory actions in 
police, etc., courts. 

Chapter 652. To regulate appeals in criminal cases. 

Chapter 290. Adding interest to damages for death by 
negligence. 

Chapter 508. To establish the district court of Nantucket 
(subject to referendum to voters of Nantucket county). 
Tliis act was defeated at thej^oUs. 



Probate Lawt Real Estate^ and Conveyancing* 

Chapter 70. That the duties of probate judge in one 
county shall not be performed by a probate judge called in 
from another county if there is a " special judge of probate " 
in the first county '* ready to act." 

Chapter 246. To allow a public administrator to com- 
plete administration of an unsettled estate after his term 
expires. 

Chapter 248. That accounts of executors and admin- 
istrators shall include income and management of real prop- 
erty if used, occupied, or taken charge of by them. 
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Chapter 255. That assessors shall furnish collector with 
description to be used in notice of sale of land for taxes. 

Chapter 305. That dissolution of attachment by death 
shall not apply to property of debtor alienated before decease. 

Chapter 324. To extend the time for giving notice to 
owners of real estate in cases of injury by snow or ice. 

Chapter 369. Co6perative bank mortgages. New short 
form. 

Chapter 454. Penalty for failure to file annual state- 
ments of trustees of voluntary associations or trusts with 
transferable shares. 

Chapter 498. Amending inheritance-tax law relative to 
charging such taxes to capital. 

Chapter 525. That the rate of interest on damages for 
taking or injury of real estate by the metropolitan park covi- 
mission or inetropolitan water and sewerage board shall be 
5 per cent. 

Chapter 572. Relative to building lines in cities and 
towns. 

Chapter 599. Relative to payments on account of taxes 
on real estate. 

Also providing that a request by owner or mortgagee of 
land divided after assessment for apportionment of the tax 
must be made before the land has been " advertised for 
sale.'' 

Chapter 533. Relative to petitions to discharge old 
mortgages. 

Chapter 624. To authorize the prosecution of writs of 
entry against the commonwealth. 

Chapter 655. Revision and codification of building 
inspection laws of the commonwealth. 

Chapter 752. Reclamation of wet lands. 

Chapter 786. Tenement-house act for cities. 

Chapter 636. That mortgages on buildings "or other 
things " taxable with the land on which they stand as real 
estate shall be taxable as mortgages of real estate. 

Chapter 311. Tax deeds, etc. New schedule of forms 
for the collection of taxes. 

[Note. Form 4 for certificate is provided for use in 
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levying on shares of stock under section 24 of Pai-t II. of 
chapter 490 of 1909, but since the uniform stock-transfer 
act, chapter 171 of 1910, sections 13 and 24, such a levy is 
ineffective unless the stock certificate is actually seized while 
it is still the property of the debtor. Gf. section 2 1 of the 
act of 1909, above referred to, which expressly defines a 
seizure by a collector as a "levy," and brings it within the 
stock-transfer act, section 13.] 

^orkmen^s GMnpensation* 

Chapters 445 and 696^ providing for additional compen- 
sation if a hand, foot, thumb, finger, or toe is " so injured 
as to be permanently incapable of use." 

Chapter 448. That if the association recovers from a 
third party a greater sum than that paid by the association 
to the employee, four-fifths of the excess shall be paid over 
to the employee. 

Chapter 568. Excepting from the definition of "em- 
ployee," "masters of and seamen on vessels engaged in 
interstate or foreign commerce." 

Chapter 746. Relative to reports required in respect to 
industrial accidents. 

Chapter 807. Providing that the commonwealth shall, 
and counties, cities, and towns may (when the act is ac- 
cepted at a local election or meeting), pay the compen- 
sation provided in Part 2 of the workmen's compensa- 
tion act. 

Uniform Legislation* 

Chapter 360. To make uniform the law relating to 
marriages in another state or county in evasion or violation 
of the laws of the state of domicile. 

Chapters 779 and 831. Uniform child-labor law. 

Miscellaneous Matters* 

Chapter 18. Requiring bonds of treasurers of bar 
associations having law libraries partly supported by the 
county. 

Chapters 164 and 801. Rules for interpretation of 
sales by weight. 
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Chapter 289. Relative to powers of special justices in 
municipal and other courts. 

Chapter 300. A public-garage lien for storage and 
care. 

Chapter 312, That obtaining credit by false pretences 
shall constitute larceny. 

Chapter 333. That records of district police as to in- 
juries in factories be open to public inspection at all 
reasonable times. 

Chapter 349, Pardons. That attorney-general and 
district attorney be notified by the executive secretary 
on petitions for pardon for murder and felony, so that 
they or their representatives may appear at the hearing 
before the pardon committee of the council and examine 
witnesses and give full information. 

Chapter 408, Notice to voters in cities of referendum 
measures. 

Chapten' 434. Legislative returns as to cowv^el .and 
agents to include annual salaries, or retainers, or such 
part thereof as is apportioned to legislative work. 

Chapter 435, Actions for libel. Limitation of one 
year. 

Chapter 656. Relative to recording bills of sale of 
personal property intended as security. 

Chapter 689. To limit the amount of inheritance tax 
on determination of an annuity or life interest. 

Chapter 690. Peaceful persuasion defined. 

Chapter 709. To enhirge the powers and duties of 
the attorney-general. 

Chapttr 752. Marriage. Oath required as to legal 
impediments. 

Resolves^ chapter 11. To authorize publication of opin- 
ions of attorney-general from 1906 to 1912. 

Chapter 819. To provide for submitting to the voters 
on official ballots questions of public policy. 

Section 4 of this act provides that — 

" JVb vote under the provisions of this OA^t shall be 
regarded as an instruction under article nineteen of the 
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bill of rights of the constitution of the commonwealth 
unless the question submitted receives a majority of all 
the votes cast at that election J^ 



PART in, 

SOME PROPOSALS FOR LEGISLATIVE ACTION WHICH WERE 
NOT ADOPTED. 

Constitutional Pfoposals* 

H. 204. That the secretary, treasurer, auditor, and at- 
torney general of the state be appointed by the governor for 
five-year terms. 

H. 298. That all judges be elected for a term not ex- 
ceeding five years. 

Opposed. 

[Note. In connection with this subject attention is 
called to the address of Hon. William H. Taft at the recent 
meeting of the American Bar Association at Montreal on 
*' The Selection and Tenure of Judges."] 

H. 536. Recall of state and county oflScers including the 
judiciary. 
Opposed. 

. H. 1242. For biennial elections of state oflScers. 

H. 1243. For recall of judicial decisions. 
Opposed. 

H. 297, 877, 1239 and a redraft of 1239, all four to 
provide for the compulsory initiative and referendum. 

Opposed. 

[Note. The most thorough critical study of this whole 
subject from a practical, as well as a theoretical, point of 
view that has yet appeared is Lowell's " Public Opinion and 
Popular Government," recently published in the American 
Citizen Series by Longmans, Green &> Company. The 
book contains tables showing the votes on every measure 
submitted to the people in each state where the experiment 
is being tried in this country ; and other tables showing the 
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votes on every measure submitted to the people in the Swiss 
cantons since 1874. The book is short, readable, and of 
convenient size.] 

H. 537. For a constitutional amendment to add to article 
10 of Part 1. of the Massachusetts constitution the following 
words : 

" The commonwealth may take or authorize any pub- 
lic body to take land by right of eminent domain on 
payment of just compensation therefor, and hold, lease, 
use or dispose of the same at such times and for such 
purposes as it believes to be for the common good." 

H. 20 and 299 contained somewhat similar proposals. 

[Note. In this connection see discussion in opinion of 
the justices, 204 Mass. 607; Miller, J., in Loan Ashoc. v. 
Topeka, 20 Wall. 655. 

[The discussion by Mr. Nichols in his book on Eminent 
Domain, Part VIII., shows that the proposed amendment, 
even if adopted, would be ineffective because of the federal 
constitution.] 

The Association took no action on these measures. 

H. 17. To abolish the executive council and transfer its 
duties to the house of representatives. 

H. 1238. To prohibit sectarian legislation and the sup- 
port of sectarian institutions from public funds. 

[Note. The opinions ot* the justices delivered on June 2, 
1913, as to the scope of the present constitutional provisions, 
appear to have disposed of this proposal.] 

The committee took no action. 

H. 1622. To change the representation in the house of 
representatives and abolish the senate. 

H. 876. For a constitutional convention. 
Also various proposed amendments relating to taxation 
and others relating: to woman suffraore. 
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Legislative Proposals* 

Courts and Procedure. 

H, 1273. To limit the authority of the inferior courts 
to determine the constitutionality of acts of the general 
court. 

Opposed. 

H. 902. To consolidate the Boston courts. (As to this 
bill see Part I. of this report.) 

S. 149. To accelerate the settlement of estates. (As 
to this see Part I. of this report. ) 

H. 648. A bill to provide that an auditor's report 
" shall not be suflScient evidence to warrant a verdict or 
finding in favor of a party " or of any material fact. 

Opposed. 

S. 2^5. To regulate medical expert evidence. 
This bill and the proposed redraft were opposed in the 
form in which they were presented. 

H. 1076. To amend Revised Laws, chapter 159, sec- 
tion 3, clause 7, and extend the right of equitable attach- 
ment by bill to reach and apply to " claimants *' having a 
*' claim or action or cause of action whether liquidated or 
not." 

[Note. The committee is still considering the general 
subject of revising the attachment laws referred to it by the 
last committee on legislation, and is not yet prepared to 
make recommendations. But, in view of the unusual free- 
dom now allowed in this state in attachments on unliqui- 
dated claims, we think.it would be a serious mistake to ex- 
tend this right to equitable attachment.] 

H. 1292. To extend the power of the probate courts 
to authorize sales of real estate of deceased persons and to 
amend the law relating to levy of executions on land of 
deceased persons. 

[Note. The object of this bill was to simplify the 
process of perfecting title to land of deceased persons 
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by removing doubts and inconveniences in the existing 
law.] 

The committee took no action. 

H. 1484 and 1485. To take away the power of the 
probate courts to authorize private sale of real estate by 
executors, administrators, guardians, and trustees, and 
require an auction sale in all cases of sale by order of 
court. 

Opposed. 

H. 1075, To prevent retrials of actions at law in the 
superior court of questions of fact by requiring special ver- 
dicts in certain cases. 

This act was opposed in the form presented. The sub- 
ject is covered in the new chapter 716 (discussed in Pait I. 
of this report) . 

H. 464. To restrict the powers of courts ^ to issue 
injunctions and to require bonds for costs and damages, 
and various other details in procedure relating to injunc- 
tions. 

Opposed. 

H. 550. That no verdict shall be directed in an action 
of tort except at the request of a party ; and when a 
verdict is directed for defendants the jury shall assesa 
damages ; and, if the supreme court finds that the case 
should have been submitted to the jury, the plaintiff 
shall have a verdict for the amount aj^sessed, the defend- 
ant to be allowed to except to the submission of a case to 
the jury without requesting that a verdict be directed. 

Opposed. 

H. 1270. That no verdict shall be directed for defend- 
ant at the close of the plaintiff's evidence unless the 
defendant rests ; and in every such cise, where on defend- 
ant's request "X verdict is directed and exception taken by 
plaintiff, then, if said exception is sustained in the supreme 
court, and the exceptions, if any, of the defendant are all 
overruled, the supreme court shall direct judgment for the 
plaintiff, if it may be done without further proceedings, or 
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that defendant be defaulted and damages assessed, or such 
other interlocutory proceedings as may be necessary to ren- 
der the case ripe for judgment, damages to be assessed by a 
jury unless plaintiff waives the jury. 
Opposed. 

H. 462, To require a bond with security and an affidavit 
before an attachment is made. 
Opposed. 

H. 552, To prevent judges from practising law, and to 
prevent special justices from practising in their own courts. 

H. 32, That when a person is confined, awaiting trial, 
for more than three weeks, and is afterward convicted and 
sentenced to imprisonment, the term shall begin to run from 
the time when he was first confined, awaiting trial. 

H, 33, To establish a court of domestic relations. 

JET. 40, To provide for compensation by the county to a 
person who is kept in confinement, awaiting trial, for more 
than two w<3eks and finally acquitted or discharged, if the 
delay is not at his request or that of his attorney of record. 

H, 1478, To extend the powers of notaries public to 
summoning witnesses, etc. 

H, 1293, To allow the court to add counsel fees to 
plaintifl's costs in contract if satisfied that* a defence was 
merely for delay. 

H, 1282, To abolish the first district court of Essex, and 
to establish the district court of central Essex. 

H, 1283, To abolish the third district court of Essex, 
and to establish the second district court of eastern Essex. 

H, 1281^ S, 142, To provide for assignment of counsel 
for indigent defendants with compensation to be allowed 
by the court. 

H, 2008, For assignment of counsel without compen- 
sation to indigent defendants indicted for crimes punishable 
by state prison for life or for twenty years or more. 

This bill was reported by the judiciary committee. 
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H. 557, To allow the probate court, on petition and 
notice, to authorize an executor, administrator, guardian, or 
trustee to purchase property to be sold by him. 

H. 908. To provide that — 

" In police, district and municipal courts the former 
conviction of a defendant shall not be communicated to 
the judge by the probation oflScer until the defendant 
has been found and declared guilty." 

This bill passed both branches of the legislature, but was 
vetoed by the governor for the reasons stated in his message 
(Blue Book of 1913, p. 1283), after protest from Chief 
Justice Aiken and Chief Justice Bolster, and at the same 
time the governor sent a special message suggesting a sub- 
stitute bill (H. 2225), drawn to meet the objections to the 
first one (see Blue Book, p. 1284). 

Neither bill was enacted. 



Miscellaneous Matters. 

8. 150. For a commission to revise the partition laws 
(on petition of Hon. William T. Forbes). 

H. 1271, 751, 501, 36. To extend the mechanic's lien 
law in one way. or another so that construction loans would 
be even less safe than they are now. 

These bills appear every year. 

H. 599, 600. To amend Revised Laws, chapter 197, 
section 5, by providing that "no lien other than a lien 
for labor actually performed by the person claiming the lien " 
shall avail against a mortgage unless notice of the contract 
under which the lien is claimed is filed before the record of 
the mortgage. 

This last bill is carefully drawn to leave the law un- 
touched as to the actual laborer whom the lien law was 
primarily designed to protect. His claims are small and 
are not serious obstacles to construction mortgages. But 
there seems to be no sufficient reason for discouraging con- 
struction mortgages (as is done by the present law) by 
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giving an unrecorded lien to contractors and material-men, 
and, in that way, making mortgages seriously unsafe. 

H. 503. To provide for a system of foreclosure of tax 
titles in the land court. 

The object of this bill was to simplify the tax-title laws. 
The bill in the form presented was open to criticism, but there 
are reasons for a revision of the laws relating to tax sales 
and tax titles, which have been in a very uncertain and 
unsatisfactory condition for many years. 

After considering the foregoing bills relating to parti- 
tion, mechanics' and material-men's liens, and tax liens and 
sales, the joint judiciary committee reported a resolve for 
a recess committee to consider all three subjects, and to 
secure, so far as possible, the assistance of Hon. Charles T. 
Davis, of the land court, in working out the problems. As 
there were thirty or forty other proposed recess commit- 
tees, however, this resolve failed to pass. 

H. 597. To incorporate the Suffolk Law School with 
power to grant degrees. 

Opposed. 

[Note. This bill was vetoed by the Governor for the . 
reasons stated in his message, Blue Book, 1913, pp. 1269- 
1271.] 

S. 225. Uniform marriage law (referred to next legis- 
lature). 

H. 907. To extend the statute of frauds to agreements 
to marry. 

H. 475. To require a license for real-estate brokers or 
other persons acting for others in dealing with real estate 
for compensation in cities or towns of five thousand or 
more inhabitants, excepting " lawyers, trustees, guardians, 
executors or administrators or their employees in the spe- 
cific falfillment of their dutiCfS as such.'^ 

H. 272. (On recommendation of the tax commissioner.) 
That the inheritance-tax law be amended to cover expressly 
"a widow's allowance and dower and curtesy at common 
law or by statute," and also, '* property which shall come 
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into possession or enjoyment by reason of the death of a 
joint tenant or the survivor in a joint tenancy." 

Although this act was not passed, the commissioner's 
office claims that the present law extends to joint tenancies, 
etc. 

H. 1088, That unless a particular time is stipulated 
in a will for the payment of legacies they shall not be pay- 
able, and no action therefor shall lie, for two years Irom the 
allowance of the will, and, unless otherwise provided in the 
will, legacies shall not bear interest until one year after 
allowance. 

JET. 279. (On recommendation of the tax commis- 
sioner.) That when undivided real estate of a deceased 
person is assessed to his ''heirs or devisees," one or more 
of them shall be designated by name. 

As to this compare Gonners v. Loivell^ 209 Mass. Ill, at 
page 118. 

H. 273. (On recommendation of the tax commis- 
sioner.) To revise the law relative to the taxation of 
personal property held by an executor, administrator, or 
trustee. 

//. 756. To prohibit the t?ale, assignment, transfer, or 
conveyance of their property by insolvents. 

H. 1074. To relieve the maker of every negotiable or 
other instrument secured by mortgage of real estate, and 
the mortgagor named in such mortgage, from personal 
liability, and confine the remedies of the mortgagee to the 
real estate. 

H. 656. To allow non-resident husbands or wives, 
'' abandoned, deserted or living apart for justifiable cause 
from the spouse," to petition the probate court for leave to 
sell or mortgage Massachusetts real estate. 

8. 58. That water charges shall be liens upon the estates 
for which they are contracted. 

H. 463. To exempt labor organizations and the mem- 
bers thereof from civil and criminal liability for damages 



Digitized by 



Google 



FOURTH ANNUAL REPORT. 125 

' arising from any acts causing or promoting a strike, boy- 
cott, or other labor disturbance, provided such acts do not 
constitute a breach of the peace. 

H. 291, That damages for takings or injury to real 
estate by the city of Boston shall bear interest at 4 per cent. 

[Note. Compare this bill with chapter 525 of 1913 
mentioned in Part II. of this report.] 

H, 1276, To relieve owners of real estate from liability 
for the care of personal property of former tenants. 

H. 1451, That — 

" the only qualification required for admission to the 
bar in this commonwealth shall be that the applicant 
shall have a good moral character and that he shall pass 
the examination for the bar held by the bar examiners. 
The said examination shall relate solely to the appli- 
cant's knowledge of law and the statutes, and to his 
ability to express himself in writing." 

H, 1275 and 2096, Relative to barterinor of votes in 



legislative bodies. 



o 



APPENDIX A* 

Objections to tiie Plan for a Separate Equity Division of the Supreme Judicial 

Court to take over all the Equity Powers and Jurisdiction of 

the Superior G>urt« 

The first and main objection to the plan is that it sepa- 
rates law and equity and by so doing would obstruct the 
future logical development both of law and practice, which 
has already suffered so niuch both in this state and else- 
where, partly from the jealousy and lack of mutual under- 
standing where they have been two separate courts as in 
England, and partly from political prejudice as in Massa- 
chusetts where this prejudice prevented the exercise of full 
equity jurisdiction by any court from about 1692 to 1877.* 

* For a chronological history of the equity statutes see introduction to 
Judge Aldrich's book on equity. See also Washburn's Judicial History of 
Massachusetts, passim^ and 5 Law Quarterly Revie\<', 370. 
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Although the common law and equity jurisprudence de- 
veloped in England as two separate systems, this was a 
political rather than a logical development. Ever since 
1875 all the English courts of superior jurisdiction have 
held all the power of both systems. The great importance 
of this union, which was a gradual one, is pointed out by 
Sir Frederick Pollock in his recent lectures before the 
Columbia Law School (published under the title " The 
Genius of the Common Law"). He says (at pages 79, 
80): 

" The relations of law and equity once put on a cor- 
rect footing became harmonious and profitable and 

steadily improved for more than two centuries 

Equity has enriched the common law ; the common law 
has clarified equity. We have dfscovered of late years 
at any rate that many doctrines which had been sup- 
posed to be mysteries of the Chancery were in truth 
very good common law. We have done with the punc- 
tilio which forbade equity judges to decide a purely 
legal question ; we have long known that a good equity 
lawyer must build on a solid common law foundation ; 
. . . We have all but done with the old attitude of 
distant and formal respect veiling something like a Con- 
temptuous incredulity. Very soon it will cease to be 
possible for a man to have a reputation for skill in the 
common law without at least an elementary knowledge 
of equity." 



In Massachusetts the bar in general is only just begin- 
ning to grow familiar with equity jurisdiction and pro- 
cedure, and it would be a great mistake after this juris- 
diction has been finally established in its natural place, as 
part of the equipment of every judge of so-called superior 
jurisdiction, to lay the foundation for the English troubles 
by separating the two systems and encouraging the devel- 
opment of narrow-minded practitioners and narrow-minded 
judges with insufficient training in separate courts. We 
are not speaking of inferior men. We are speaking com- 
paratively and including the ablest men. There is no mere 
theoretical warning in a reference by Sir Frederick Pollock 
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to the fact courteously pointed out by Lord Bowen that so 
recent and able an equity judge as Sir George Jesscl "had 
underrated the resources of the common law." 

Accordingly, instead of confining equity powers to one 
court, we believe the future development of the Massachu- 
setts judicial system will show the extension of equity pow- 
ers to every court having important civil jurisdiction, and 
that in the course of time this will be regarded as a part of 
the natural equipment of a civil court under our system.* 

The probate courts already have equity powers (see Re- 
vised Laws, chapter 162, section 5). 

Although it is not generally realized, the land court has 
full equity powers within a part of its field. Section 1 of 
chapter 448 of 1904, which transferred to the land court 
writs of entry, petitions to try title, to determine validity 
of incumbrances, and to discharge mortgages, provides that 
'* the jurisdiction of the land court in the above matters 
shall be original and exclusive, and it shall have therein all 
the powers both at law and in equity now vested in the 
superior court except that it shall hold no trials by jury." 

Among the powers of the superior court thus transferred 
were those in Revised Laws, chapter 185, as follows : 

"Section 9. If a person whose land is attached 
commits any act of waste thereon or threatens or 
makes preparations so to do or if a real action is 
brought to foreclose a mortgage or for possession 
thereunder or for the recovery of land and any waste, 
or act in the nature of waste, on the land has been 
committed or threatened by the tenant or by any one 
who claims under him or acts by his permission, the 
court in which the action is pending shall, upon motion 
of the plaintiff or demandant, have jurisdiction in equity 
to enjoin such waste or act. In such case the court may 
require the plaintiff or demandant to give bond in such 
sum as it orders to the adverse party, with sufficient 
sureties, conditioned that he will, if the injunction is 
dissolved, pay all damages which may arise from the 
issuing thereof." 

* By chapter 307 of 1913, equitable defences are made available in any 
court. 
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This statute has already been used by judges of the 
superior court as a ground for referring back litigants 
who have been sent to them by the land court to apply for 
an injunction against waste in connection with a writ of 
entry. 

Another act relating to registered land gives the land court 
very broad equity powers. Revised Laws, chapter 128, 
section 107, provides that — 



" A registered owner or other person in interest may 
at any time apply by petition to the court, upon the 
ground that registered interests of any description, 
whether vested, contingent, expectant or inchoate, have 
terminated and ceased; or that new interests have 
arisen or been created which do not appear upon the 
certificate ; or that any error or omission was made in 
entering a certificate or any memorandum thereon, or 
on any duplicate certificate ; or that the name of any 
•person on the certificate has been changed ; or that the 
registered owner has married, or if registered as mar- 
ried, that the marriage has been terminated; or that a 
corporation which owned registered land and has been 
dissolved has not conveyed the same within three years 
after its dissolution ; or upon any other reasonable 
ground; and the court shall have jurisdiction to hear 
and. determine the petition after notice to all parties in 
interest^ and may order the entry of a new certificate^ 
the entry or cancellation of a memorandum upon a certifi- 
cate or grant any other relief upon such terms^ requir- 
ing security if necessary, as it may consider proper ; but 
the provisions of this section shall not give the court 
authority to open the original decree of registration, and 
nothing shall be done or ordered by the court which 
shall impair the title or other interest of a purchaser 
who holds a certificate for value and in good faith, or 
his heirs or assigns, without his or their written 
consent. 

" Any petition filed under the provisions of this sec- 
tion and all petitions and motions filed under the pro- 
visions of this chapter after original registration shall 
be filed and entitled in the original case in which the 
decree of registration was entered." 
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All these things show a healthy reaction against the old, 
ignorant prejudice against equity jurisdiction. The first 
move against equity courts in Massachusetts was about 1699, 
by the king, who apparently feared that they would be too 
independent in protecting the colonists, and abolished 
them.* The following generations grew up without them 
and developed an unreasonable prejudice against them, fearing 
that they would be oppressive. Now that these powers be- 
long to more judges and are more commonly used as part of 
the ordinary court machinery the prejudice has practically 
disappeared except in the one matter of injunctions in labor 
disputes. 

[Note. For a comparative study of the relations of law 
and equity and their administration in different states in 
this country, see article by Dean IngersoU of the Univer- 
sity of Tennessee, " Yale Law Journal," November, 1911 , p. 
58.] 

APPENDIX B. 

Liens* 
Instructions relating to filing notices of liens for taxes. 

Treasury Department, 
Office of Commissioner of Internal Revenue, 
Washington, D,G., March 18, 1913. 
To collectors of internal revenue : 

(Act quoted.) 
Pursuant to the statute and to validate liens for taxes 
assessed, collectors are instructed to file notices of such 

* It appears from Washburn's Judicial History of Massachusetts that the 
courts of the colony had full equity jurisdiction prior to the province charter. 
"Chancery courts were provided for immediately after the province charter in 
1692 and again in 1693 ; but both of these statutes were repealed. The reason 
given for repeal appears in the quotations from letters of the Privy Council 
in the notes, Vol. I., Province Laws, pp. 76 and 145. The colonial prejudice 
against appeals to England was involved (see article by Reinsch in " Select 
Essays in Anglo-American Legal History," Vol I., p. 367, and bibliography 
of early courts at page 366) and especially 5 Law Quarterly Review, 370; 
^nd 18 American Law Review, 226; Select Essays, etc., Vol III., 779. 
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liens in the office of the proper clerk of the United 
States District Court or in the office of the proper regis- 
trar or recorder of deeds where the State law authorizes 
such filing, when deemed advisable in order to protect the 
interests of the Government. 

Collectors will file notice of the lien under said section 
in all cases of assessments now outstanding or hereafter 
made where the collector apprehends that attempt will be 
made to defeat collection by transfer of property or placing 
encumbrance thereon, or where from the size of the assess- 
ment or for any other reason the collector is of the opinion 
that such action is advisable to protect the Government. 

Notice of the lien should be sent as soon as practicable 
after the assessment list has been received by the collector. 
In doubtful cases, where large sums are involved, an addi- 
tional notice on Form 668 should be filed with the clerk or 
registrar 10 days alter the notice and demand on Form 17, 
required by section 3184, Revised Statutes, has been served 
and the tax remains unpaid. When the tax has been paid 
notice should in like manner be filed, showing satisfaction 
of the claim and removal ot lien. 

Notice of the lien will be given on Form 668 and notice 
of discharge of lien on Form 669, which forms will be fur- 
nished on requisition when received from the printer. 

There will be no expense incurred where the notice of 
lien is filed with the clerk of the Federal court. If it is 
necessary to pay any fee in other cases, collectors will be 
authorized to incur the expense upon application to this 
office, proper vouchers to be procured upon payment. 

Every collector will notify this office of any provision 
of State legislation now in force, or which may be hereafter 
enacted, authorizing the filing of such notices in the office 
of the registrar or recorder of deeds, as stated in the law 
(sec. 3186, R.S., as amended). 

Royal E. Cabell, Commissioner. 
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Form 668. 
F. C, Apr. 2-13. 

No. 

Notice of Tax Lien Under Internal Revenue Laws. 

United States Internal Revenue, 

District of 

, 191 

Pursuant to the provisions of an Act of Congress, 
approved March 4, 1913, notice is hereby given that there 
have been assessed, under the internal-revenue laws, 
against the following-named person, firm, or company- 
taxes (including penalties), which remain unpaid and 
which, with all costs and interest are, under the provi- 
sions of Section 3186 of the Revised Statutes of the 
United States, as amended by Section 3, Act of March 1, 
1879, a lien upon all property and the rights to property 
belonging to the said delinquent, except only such property 
as is specially exempted from such lien under the provi- 
sions of Section 3187 of the Revised Statutes of the United 
States, to wit : 

Name of delinquent 

Residence, or place of business 

Articles or occupation subject to tax 

Period of liability ,191 

Amount of tax assessed $ 

Additional (penalty) tax assessed $ 

Date of receipt of assessment list by collector ,191 

Collector. 
To 

Received for record on the day of , 191 , 

and recorded in Liber No. folio 

Clerk (or Register). 

(This notice, when recorded, to be at once returned to the collector 
with proper voucher for recording fees.) 
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[On the back of this form are the following] 
Instructions. 

Notice on this form should be filed as above provided, 
and in accordance with instructions contained in Internal 
Revenue Circular of March 18, 1913. I^T.D. 1841.) 

All such notices should be numbered in consecutive 
order, and each Certificate of Discharge (Form 669), when 
issued, should be given a number corresponding to that 
given the notice previously issued. 

The filing of the notice, in each case, should be noted in 
column 16 of the Assessment List, Form 23, opposite the 
name of the delinquent, also on the assessment index card 
on file. For such purpose the serial number and date of 
issue of the notice will be sufficient. 

A like notation should also be made in Statement 3 of 
Form 325, in reporting the status of outstanding balances 
of assessed taxes. 

Upon payment of the assessed tax and all penalties, 
interest, and costs incurred (not including registry fees), a 
Certificate of Discharge (Form 669) should be at once 
issued and, when returned by the recording officer, should 
be tiled with the returned notice to which it relates. 

All fees for recording are payable by the United States. 
Bills for the same should be rendered against the collector 
of internal revenue, who will make payment after authori- 
zation by the Commissioner of Internal Revenue. 



Form 669. 
F. C, Apr. 2-13. 

No. 

Certificate of Discharge of Tax Lien Under 
Internal Revenue Laws. 

United States Internal Revenue, 
District of 

, 191 

I hereby certify that the taxes below enumerated, here- 
tofore assessed against the following-named person, firm or 
company, have been paid in full, together with all penalties. 
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costs, and interests ; and that the lien for sueh taxes, penal- 
ties, etc., created by Section 3186 of the Revised Statutes 
of the United States, as amended, has thereby been dis- 
charged in full. 

Name 

Residence, or place of business 

Article or occupation 

Period of liability ,191 

Amount of tax assessed and paid $ 

Collector, 



To 



Received for record on the day of ,191 

Clerk (or Register). 

(This certificate, when recorded, to be at once returned to the collector 
with proper voucher for recording fees.) 



By the Committee on Legislation, 



David A. Ellis, Chairman. 

Elisha H. Brewster. 

Francis Burke. 

Francis J. Carney. 

Charles M. Davenport. 

Frank W. Grinnell, Secretary. 

Hon. C. C. King. 

Arthur Lord. 

Hon. Henry T. Lummus. 

Hon. James J. Myers. 

John F. Noxon. 

John H. Peck. 

Amos T. Saunders. 

David F. Slade. 
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DISCUSSION OF REPORT OF COMMITTEE ON 
LEGISLATION RELATIVE TO THE SUPREME 
jtJDICIAL COURT. 

The Association then discussed the report of the Com- 
mittee on Legislation on questions relating to the Supreme 
Judicial Court stated in the Notice of the Meeting and the 
following votes were passed : 

'1. **That a bill shall be introduced into the Legis- 
lature to provide that all sittings of the full court shall 
be in Boston, unless for good cause the court shall see 
fit to sit in some other place." 

2. As a recommendation, that "Sittings for the 
hearings of causes and for the despatch of business, 
whether at law or equity, for which a court may be 
held by one justice, shall be so arranged as to secure a 
prompt despatch of the business of the Court at such 
times and places within the Commonwealth as the Couit 
or any justice thereof may from time to time deter- 
mine." 

After some discussion, the consideration of the other 
questions was postponed until a subsequent special meeting, 
and the meeting adjourned at 3.20 p.m. 
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iW[a00ad)U0ett0 ISar Sssoctation. 



NOTICE OF SPECIAL MEETING. 



A special meetiDg of the Massachusetts Bar Association will be 
held at the American House, Hanover St., Boston, on Saturday, 
February 14th, at 11.00 a.m. for the purpose of discussing the 
following questions (now before the Legislature), the considera- 
tion of which was postponed at the annual meeting of the Asso- 
ciation : 

1st. Shall the jury sittings of the Supreme Judicial Court be 
discontinued ? 

2d. Shall the equity and other original jurisdiction of the 
Supreme Judicial Court, except as to writs incident 
to supervision and control of lower courts, be trans- 
ferred to the Superior Court ? 

i5d. Shall the Association recommend that quarters be pro- 
vided for the Supreme Judicial Court in the enlarged 
State House ? 

In accordance with suggestions made at the annual meeting, 
in view of the importance of the subject, an invitation to attend 
the meeting has been extended, through the various local bar 
associations, to all members of the bar who are interested, whether 
members of the Massachusetts Bar Association or not. It is 
hoped that a large number of members will be present. 

By direction of the Executive Committee, a brief business 
meeting of members of the Association will be held at 10.45 a.m. 
on the day and at the place above specified to consider the follow- 
ing proposed amendments to the by-laws : 

Amend article 11 by adding after the word " complainant " 
in the fifth line the following words : — and may in its 
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discretioD investigate misconduct in his profession of a 
member of the Bar of which no formal complaint has been 
made. 

Amend article 13 by striking out the word "December" in 
the second line and inserting the words : — September or 
October. 

In order that the Secretary may know how many to expect in 
making arrangements, kindly notify him on the enclosed postal 
whether or not you intend to be present. 

MOORFIELD STOREY, PresidenU 
JAMES A. LOWELL, Secretary. 
Boston, February 7, 1914. 



In connection with the foregoing Notice the following 
circular was sent to all members of the Association : 
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MASSACHUSETTS BAR ASSOCIATION. 

The following bill has been approved by the Executive Com- 
mittee of the Massachusetts Bar Association as a substitute for 
House Bill 1606, to carry out the votes of the Association at the 
annual meeting on December 23, 1913. 

This hid will he discussed with the other matters at the meeting at 
the American House^ Boston^ on Saturday^ February 14^ at 11 
A.M. 

SUBSTITUTE BILL SUBMITTED BY MASSACHUSETTS 
BAR ASSOCIATION FOR HOUSE BILL 1606. 

An Act Relating to the Business of the Supreme 
Judicial Court. 
Section 1. All cases and matters in any county that may be 
required to be heard and determined in the Supreme Judicial 
Court by the full court shall be heard at the sittings -of the court 
at Boston, but the court may for any reasons that it shall consider 
sufficient in the circumstances sit for the purpose at any other 
place in the commonwealth and may transact at any such place 
any of the business of the full court. All such cases and matters 
shall be entered with the clerk of the court for the commonwealth. 
The court shall be always open for the transaction of any business 
of the full court and sittings shall be held at such times as the 
court shall from time to time appoint with a view to the despatch 
of business and the interest of the public. 

(Rev. Laws, c. 156, sec. 15, questions of law; sec. 17, cases 
and matters at law or in equity; Rev. Laws, c. 159, sec. 19, 
equity appeals.) 

Section 2. All cases and matters that shall be pending before 
the full court in any place except Boston when this act takes 
effect, and shall not have been finally heard by the court, shall be 
forthwith transferred by the clerks of the courts, respectively, 
with the papers relating to the same, and entered with the clerk of 
the court for the commonwealth, without the payment of any 
additional fees on account of such transfer. 

Section 3. Sittings of the Supreme Judicial Court for the 



Digitized by 



Google 



138 MASSACHUSETTS BAR ASSOCIATION. 

despatch of sach business as is not required to be dealt with by 
the full court shall be held by one justice at such places and times 
as the court or any justice thereof may from time to time appoint 
in order to secure the prompt despatch of such business; but no 
jury shall be summoned for such sittings unless the court or a 
justice thereof orders that the clerk of the court in the proper 
county summon a jurj*. 

(The provision that tlie sittings shall be held by one judge takes 
the place of Rev. Laws, c. 156, sec. 21, repealed. As to sum- 
moning a jury, c/. Rev. Laws, c. 156, sec. 16, and c. 159, sec. 37, 
the latter being more accurate.) 

Section 4. Sections 16 (sixteen) and 21 (twenty-one) of 
chapter 156 (one hundred and fifty-six) of the Revised Laws are 
repealed. 

Section 5. This act shall take effect on the first day of Sep- 
tember in the present year. 

The foregoing bill is submitted to the legislature upon a petition 
representing — 

'' That there is need of legislation to give the Supreme Judicial 
Court greater freedom in the arrangement of its work and the 
division of its time in the interest of the prompt and efiScient 
administration of justice." 

JAMES A. LOWELL, 

Secretari/ Massachusetts Bar Association. 
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SPECIAL MEETING. 

In accordance with the foregoing call and notices, a special 
meeting of the Association was held in the American House, 
Boston, Saturday, February 14, 1914, at 10.45 a.m., the 
President, Hon. Moorfield Storey, in the chair. 

After discussion, the substitute bill printed on pages 137 
and 138 entitled " An Act Relating to the Business of the 
Supreme Judicial Court " was approved. 

The following amendments to the by-laws of the Associ- 
ation were then unanimously adopted : 

1. "Amend article 11 by adding after the word 
'complaint' in the iifth line the following words, — and 
may in its discretion investigate misconduct in his pro- 
fession of a member of the Bar of which no formal com- 
plaint has been made." 

2. " Amend article 13 by striking out the word 
' December ' in the second line and inserting the words, 
— September or October." 

The Association then discussed the three questions the 
consideration of which was postponed at the annual meeting 
of the Association. 

After discussion it was voted that the first question, 
" Shall the jury sittings of the Supreme Judicial Court be 
discontinued?" be laid upon the table. 

Upon the second question, " Shall the equity and other 
original jurisdiction of the Supreme Judicial Court except as 
to writs incident to supervision and control of lower courts, 
be transferred to the Superior Court? " the Association voted 
in the negative. 

The third proposition, " Shall the Association recommend 
that quarters be provided for the Supreme Judicial Court in 
the enlarged State House?" was unanimously adopted. 

The meeting then adjourned at 1.33 o'clock and luncheon 
was served at the American House. 



Digitized by 



Google 



Digitized by 



Google 



Henry Harrison Baker was born in Hyannis May 24, 
1871, the son of Henry H. and Lucy A. (Rose) Baker. 
He graduated from the Barnstable High School in 1887, 
and then attended the Springfield High School for two 
years. He entered Amherst College in 1889, but before 
completion of his college course he entered the Boston 
University Law School. 

He was admitted to the Bar in 1893 and immediately 
begaa to practise law in Hyannis, where he continued in 
active practice until his death. He was at one time Assist- 
ant District Attorney for Southeastern Massachusetts and 
for some years was Associate Commissioner of Barnstable 
County. He died in 1913. 

Frank Eugene Barnard was born in Franklin, New 
Hampshire, February 17, 1871, the son of Hon. Daniel 
and Amelia (Morse) Barnard. He graduated from Phillips 
Exeter Academy in 1888, and from Dartmouth College in 
1891. In 1894 he was admitted to the Bar in New Hamp- 
shire, and in 1895 to the Bar in Massachusetts, and practised 
in Boston from 1895 to the date of his death, September 13, 
1913. He lived in Winchester, was prominent in the 
public service of the town, and a Representative of the 27th 
Middlesex District to the General Court in 1909. 

He was a member of the Middlesex Bar Association. 

Hon. Charles E. Burke, Justice of the District Court 
of Central Berkshire, former President of the Berkshire 
Bar Association and for many years its Secretary and 
Treasurer, died at his home in Pittsfield on Tuesday, 
August 5, 1913, at the age of 59 years. 

His early education was secured in the Pittsfield Public 
Schools. While in the High School he evinced a desire to 

(HI) 
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study law and consulted the late Justice James M. Barker, 
who told him that a man should have a college education as 
a foundation for his law. studies ; Judge Burke thanked him 
and departed. About five years later he again visited Judge 
Barker, armed with a Williams College diploma, and was 
welcomed to the office. This was in 1884, and in 1886 he 
was admitted to the Berkshire Bar and shortly after became 
a member of the firm of Pingree, Dawes, Jr., & Burke. 

He was appointed Referee in Bankruptcy in 1898 and 
resigued in 1907, when he was appointed Justice of the 
District Court of Central Berkshire. 

Judge Burke was always a hard worker and a thorough 
student ; he practically worked his way through college, and 
it was through his own unaided efforts that he reached his 
high place and standing in the legal profession. He loved 
the law and practised it more because of his love for it than 
for the financial reward gained thereby. As judge, he was 
patient, fair, and impartial and there were few appeals 
from his decisions. 

Louis Munroe Clark died March 15, 1914, at the age 
of 5(i. He was graduated from the Boston Latin School, 
from Dorchester High School, from Harvard College in 
1881, and froQi the Boston University Law School in 1884, 
when he was jidmitted to the Bar. He was a member of the 
Boston city council from 1887 to 1889 and a member of the 
Massachusetts House of Representatives in 1891 and 1892, 
and while in the Legislature he was chairman of the com- 
mittees on probate and insolvency and street railways. He 
was elected to the board of aldermen in 1905 and 1907 and 
in his last year on the board he was elected chairman. At 
the time of his death he was judge of the Suffolk County 
Land Court. 

George Glover Crocker was born in Boston, Decem- 
ber 15, 1843. He graduated from Harvard College in 1864 
and from the Harvard Law School in 1866, and received the 
degree of A.M. in 1867, when he was admitted to the Bar in 
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Massachusetts and began practice with his brother, Uriel H. 
Crocker. 

In 1873 and 1874 Mr. Crocker was elected to the Massa- 
chusetts House of Representatives as a republican, and in 
1877 and 1878 he was secretary of the Republican State 
Committee. In 1880 he was elected to the Massachusetts 
Senate and served his district in Boston in that capacity for 
four years, being elected President of the Senate in 1883. 

In 1887 Mr. Crocker ^yas appointed chairman of the Board 
of Railroad Commissioners, which position he held for five 
years, and in 1891, at an annual convention of the Railroad 
Commissioners, he was appointed chairman of the committee 
to secure Congressional Legislation in regard to safety appli- 
ances on cars. He worked for several years on that com- 
mittee until such legislation was secured in spite of strenuous 
opposition of the railroads. 

Mr. Crocker was elected President of the Republican 
Club of Massachusetts in 1894, but resigned within a few 
months, when he was appointed a member of the Boston 
Transit Commission. He was elected chairman of the com- 
mission and served on it until his death, May 26, 1913. 

In addition to his regular work for the public as a legis- 
lator and commissioner Mr. Crocker was repeatedly called 
on for opinions and suggestions on important public ques- 
tions. In 1889 he was appointed one of three commissioners 
to report on the laws relating to taxation, and in 1907 he 
was made a member ot a special commission on Commerce 
and Industry which made an investigation of the facts relat- 
ing to the so-called merger of the New York, New Haven 
and Hartford Railroad and the Boston and Maine Railroad. 
In July, 1909, he was chosen chairman of the Joint Board 
on Metropolitan Improvements, made up of the members of 
the Railroad, Harbor and Land, Boston Transit and Metro- 
politan Park Commissioners. 

Mr. Crocker was the author of a parliamentary manual 
entitled " Principles of Procedure in Deliberative Bodies,'^ 
which was published in 1889, and, in connection with his 
brother, Uriel H. Crocker, was the author of editions of 
" Notes on the Genernl Statutes " in 1869 and 1875 and of 
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"Notes on the Public Statutes " in 1882 and 1891. He also 
published a number of addresses and essays on matters of 
public interest. 

Robert Stetson Gorham died at his home in Cambridge 
on June 18, 1913. 

He was the son of Daniel D. and Hannah M. (Stetson) 
Gorham, and was born at Champlain, New York, June 28, 
1863. His early years were spent in Montpelier, Vermont, 
and Northampton, Massachusetts. He prepared for college 
at the Northampton High School and graduated magna cum 
laude from Harvard College in 1885. Aiter a year in a law 
office in Northampton he spent two years at the Harvard 
Law School, receiving his LL.B. degree in 1888. 

Immediately after graduating from the law school, he 
entered the office of Ropes, Giay & Loring, of which firm 
he soon became a member, and so continued until his death. 

His untiring industry, sane judgment, and absolute honesty 
peculiarly fitted him for his practice, which was largely that 
of an adviser in business undertakinsfs. 

From 1905 to 1912 he was Secretary of the Boston Bar 
Association. 

He is survived by a widow, Alvine J. (Thomas), and 
one son, Thomas Gorham. 

Francis William Kittredge was born in Lowell, Mas- 
sachusetts, on June 4, 1843. He graduated from Yale Col- 
lege in 1865 and studied law for one year in Lowell and for 
one year in the Harvard Law School, from which he 
received the degree of LL.B. in 1867. He was admitted 
to the bar in that year and practised law in Boston until 
within a year of his death. 

Mr. Kittredge served in the Massachusetts Legislature as 
representative of the Roxbury District in 1889, 1890, and 
1891, and was appointed a member of the Boston Board of 
Appeals in Building Laws in 1892. He was elected to the 
State Senate in 1893 and 1894, and was chairman of the 
special committee on rapid transit, serving also on other 
committees, among them, those on judiciary and constitu- 
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tional amendments. For the next seven years he was 
employed at different times before the legislative committees 
on important matters which were the subject of legislation 
in the state. 

He died at his home in Boston on November 4, 1913. 

Edward Payson Payson was born in Portland, Maine^ 
in 1849 and was graduated from Bowdoin College in 1869. 
After graduating from the Harvard Law School in 1872 he 
practised law in -Portland until 1884, when he came to 
Boston, where for many years he was associated with his 
brother, William M. Payson, with oflSces in the Equitable 
Building. He died March 28, 1914. 

Nathan D. Pratt was born in Reading. After graduat- 
ing from the Reading High School he attended the Kimball 
Academy, Newport, New Hampshire, for two terms and 
then studied a year at the Massachusetts Institute of Tech- 
nology. He spent two years in the engineering department 
of the Chicago & Northwestern Railway Co. and then 
returned east to study law and was admitted to the Massa- 
chusetts Bar in 1876. He practised for a few months in 
Taunton and then moved to Lowell, where he formed a 
pai-tnership with the late Edward B. Quinn. 

Mr. Pratt was city solicitor of Lowell in 1884-1885, 
alderman in 1887, and city assessor from 1890-1898. 
Governor Foss appointed him Justice of the Superior Court 
in 1911. He died January 15, 1914. 

Edward Tilly Raymond was born in Worcester August 
8, 1844. In 1861 he enlisted in the army and served 
throughout the Civil War as sergeant, lieutenant, captain, 
and inspector general of the 9th corps, successively, and at 
the end of the war was brevetted major of the United States 
volunteers for meritorious and gallant service. 

After the war Major Raymond was appointed inspector 
in the custom house at Boston, and later was made super- 
intendent of the bonded warehouse for the Port of Boston 
and Charlestown and remained in that position until 1881. 
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During those years in Boston he studied law and was 
admitted to the Bar in 1880. 

Major Raymond was clerk and bail commissioner of the 
Central District Court of Worcester from 1881 to 1891. 
He was then secretary of the Worcester Board of Trade for 
two years, when he was made chief of police. In 1907 he 
was reappointed clerk of the Central District Court and 
retained the position until his death, November 9, 1913. 

A. Nathan Williams was born October 26, 1858, in 
Bowdoinham, Maine. He received both his academic and 
legal education at Maryland College and then practised law" 
in Bath, Maine, until 1890, when he moved to Boston, where 
he practised until his death, March 3, 1913. 

Mr. Williams was appointed special justice of the Munici- 
pal Court of the Roxbury District of the City of Boston 
in 1897 and was appointed judge of that court in 1907. 
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